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(ay study at more than one institution
and continue to be a full-time tertiary
student for Austudy. However, certain
requirements had to be met and it specif-
ically excluded the adding together of
subjects that did not form part of an ap-
proved course.

Findings

The Tribunal found that the applicant
could not meet the requirements of
8.569C because neither course was con-
sidered by Bega TAFE to be full-time
study. The Tribunal also found that she
could not satisfy the normal amount of
full-time study within the meaning of
$s.569E(1) and (2) as she was not in ei-
ther course undertaking 20 hours of
study nor three-quarters of the full-time
load, that is 15 hours. The Tribunal
noted the Department’s submission that
the legislation appears to reflect that
people who study part-time may be eli-
gible for income support, not from
Austudy but from newstart allowance.

In relation to the combining of the
two courses, the Tribunal noted that nei-
ther the legislation nor the Guide explic-
itly dealt with that circumstance but
noted the reference in the Guide to study
in two institutions. The Tribunal con-
cluded that the applicant was not under-
taking qualifying study as a full-time
student on the basis that there was no ev-
idence of any formal recognition by the
institution that the unrelated subjects
could be added together or that it would
constitute full-time study.

Formal decision

The decision under review was af-
firmed.

[C.B]

Youth allowance: full-
time study; meaning
of ‘the particular
study period’

COLEMAN and SECRETARY TO
THE DFaCS
(No. 2002/772)

Decided: 5 September 2002 by
J.A. Kiosoglous.

Background

Coleman began a Bachelor of Health
Science in 1999 and was paid youth al-
lowance on the basis that he was in
@»time study. In the first semester of

2000 he undertook study with a
workload of 8 points and in the second
semester, he undertook study with a
value of 14 points. The total points
passed in 2000 amounted to 22 points.
Coleman had no choice of subjects and
had to undertake his study in this way.
When Centrelink received his enrol-
ment details for first semester 2000 it
considered that his workload had be-
come less than 75% of a normal
full-time load and he was not a full-time
student in first semester 2000. As a re-
sult a youth allowance debt of $1613.69
was raised and recovery sought.

Issues

The issues were whether Coleman was a
full-time student in the period 28 Febru-
ary 2000 to 5 July 2000 and, if not,
whether there were grounds to waive the
right to recover all or part of the youth
allowance debt.

Legislation
Section 541B(1) of the Social Security
Act 1991 provides, as follows:
541B.(1) For the purposes of this Act, a per-
son is undertaking full-time study if:
(a) the person:
(i) isenrolled in acourse of education
at an educational institution; or
(i) ...or
(i) ...and
(b) the person:

(1) is undertaking in the particular
study period (such as, for exam-
ple, a semester) for which he or
she is enrolled for the course; or

(1) either:
(i11) in a case to which subsection (1A)
does not apply — at ieast

three-quarters of the normal
amount of full-time study in re-
spect of the course for that period
(see subsection (2) to (4)); or

The meaning of ‘normal amount of
full-time study” is provided in 5.541B(2)
as follows:

541B.(2) For the pur;ioses of paragraph
(1)(b), the normai amount of full-time study
in respect of a course is:

(a) if the course is a designated course of
study within the meaning of Chapter 4
of the Higher Education Funding Act
1988 — the standard student load deter-
mined in respect of the course by the in-
stitution in question under subsection
39(2) of that Act; or

(b) if the course is not such a designated
course and the institution defines an
amount of full-time study that a
full-time student should typically un-
dertake in respect of the course — the
amount so defined; or

(c) otherwise — an amount of full-time
study equivalent to the average amount
of full-time study that a person would
have to undertake for the duration of the
course in order to complete the course
in the minimum amount of time needed
to complete it.

What is the relevant period of study?

Coleman submitted that the particular
period of study to be considered in as-
sessing full-time study should be a year.
He was enrolled as a full-time student in
2000 as evidenced by his course work
results. The normal annual full-time
study load for students was 24 points
and he undertook 22 points. This was
clearly more than the 75% requirement
under s.541B of the Act.

Coleman argued that there was no
clear legislative interpretation or policy
which necessitates ignoring the year and
looking only at a semester in determin-
ing the ‘particular study period’ for the
purposes of s.541B. The phrase ‘such as,
for example, a semester’ within
$.541B(1)(b)(i1) was an example, not a
direction.

Coleman referred to the Federal
Court decision in Secretary, Department
of Employment, Education, Training &
Youth Affairs v Gray [1999] FCA 1150
and to the Tribunal decisions of Secre-
tary, Department of Family and Com-
munity Services & Machan [2001]
AATA 434 and Miller & Secretary, De-
partment of Employment, Education
and Training (AAT 10412, 16 June
1995).

Coleman indicated that the normal
university courses ran in academic
years. ‘The “particular period of study”
in 5.541B(1)(b)(1) of the Act remains a
year but that the example of a semester
was given in the legislation to enable a
student to qualify for a benefit if, for ex-
ample, he or she only had one semester
to go in a particular course’ (Reasons,
para. 14). Coleman argued there is no
conclusive definition of the ‘particular
period of study’ requirement but that
there are as many references to ‘full
year’ in the legislation and other instru-
ments as there are to ‘semesters’.

The Department submitted it was
necessary for Coleman to study for at
least 9 points per semester to be classi-
fied as a full-time student (9 points per
semester would be equal to 75% of a
normal study load of 12 points per se-
mester). As he was only studying for 8
points in semester one he could not be
classified as a full-time student.

youth allowance was introduced as a

The Department commented that/
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/ﬂexible income support payment for

young people which was not focused
solely on study and that if a person is not
studying fulltime, then he or she must do
other things in conjunction with that
part-time study, for example, volunteer
work.

The Department submitted that there
is no definition of ‘period of study’ in
the legislation as it was not possible to
have one definition covering all situa-
tions. The Department breaks down the
study period into the smallest unit possi-
ble for reasons of both consistency and
flexibility, including distance learning
or self-paced study. To insist on the aca-
demic year as the only relevant ‘period
of study’ is an inflexible approach. It
was submitted that if a person is one sub-
ject short for a semester, they can do a
range of activities in addition to study to
still qualify for youth allowance, for ex-
ample, volunteer or part-time work.

The Department also referred to the
decision of Gray and argued that the
wording of s.541B(1)(b)(i) of the Act
was not superfluous. The example of a
semester:

was intended to direct the decision maker to
a particular interpretation but allowing
them to look at other study periods if the
case so requires, for example, in the case of
trimesters or individual topics of study. It
was submitted that this is the only section in
which an exampie is embedded in the text
and this fact gives the example significance.

(Reasons, para. 25).

The Department submitted that,
overall, the extrinsic material demon-
strates that the Minister has consistently
referred to the term ‘semester’ in rela-
tion to the study period. This shows a
clear intention that the usual study pe-
riod is a semester. The Tribunal was re-
ferred to the explanatory memorandum
to the Social Security Legislation
Amendment (Youth Allowance) Bill
1997; the explanatory memorandum to
the Social Security Legisiation Amend-
ment (Youth Allowance Consequential
and Related Measures) Bill 1998, ex-
planatory memorandum to the Youth Ai-
lowance Consolidation Bill 1999; and
the Youth Allowance (Satisfactory Study
Progress Guidelines) Determination
1998.

The Department tried to distinguish
the cases referred to by Coleman on the
basis that they dealt with the Austudy
regulations under the Student and Youth
Assistance Act 1973.

The Tribunal considered the Depart-
ment’s semester focus is not
exclusionary but a consistent approach
to students in similar circumstances.

The Tribunal was satisfied that the
legislation supported by the extrinsic
evidence means that a studenthastodoa
certain amount of points per semester.
On the facts presented to the Tribunal, it
found that Coleman fell short of the 75%
variation in first semester.

The Tribunal commented that it is not
made clear to students how the legisla-
tion was interpreted to enable them to
know how to spread out their subjects
during the year. The Tribunal found:

the youth allowance is not a study allow-
ance but rather an activity allowance which
allows, inter alia, the right to study. The
proper meaning should be made quite clear
to students to assist them in planning their
study program not only for a full academic
year but also for the amount of subjects it is
necessary for them to undertake each se-
mester in order to reach the 75% minimum
required in section 54 1B(1)(b)(1) of the Act.
(Reasons, para. 40)

The Tribunal found that Coleman,
through no fault of his own, was not en-
rolled for at least 75% of the normal
amount of full-time study during semes-
ter one. There were no grounds to waive
the debt.

Formal decision

The Tribunal affirmed the decision un-
der review.

[M.AN.]

Youth allowance
debt: who is the
recipient?

SECRETARY TO THE DFaCS and
RINGIN
(No. 2002/0281)

Decided: 19 April 2002 by J. Handley.

The respondent, Daniel Ringin, was
granted youth allowance (YAL) from
his 16th birthday on 1 November 1999.
On that day he was sent a notice obliging
him to notify ifhe or his parents married,
orreconciled with a separated partner, or
started living with someone as their
partner. Payments were made to his
mother, Mrs Ringin, who was then re-
ceiving newstart allowance (NSA) for
which she had received similar notice.

On 13 November 1999, Mrs Ringin
began living with Mr Lane. She notified
Centrelink of this on 15 November 1999
and her NSA ceased. YAL payments for
Daniel continued, and another notice
was sent to him on 26 November 1999.

YAL ceased after Mrs Ringin con-
tacted Centrelink in June 2000. Daniel
was then asked to repay YAL totaling
$2288.39 paid between 13 November
1999 and 16 June 2000.

On review the SSAT held that Daniel
was not the recipient of the YAL and did
not have a legally recoverable debt. The
Secretary then sought a further review
by the AAT.

Recipient
Subsection 1223(1) of the Social Secu-
rity Act 1991 (the Act) provides:

Subject to subsection (1A) and (1B), if an

amount has been paid to a person by way of

social security payment on or after 1 Octo-
ber 1997 and;

(a) the recipient was not qualified for the
social security payment when it was
granted; or

(b) the amount was not payable to the re-
cipient;

the amount so paid is a debt due to the

Commonwealth.

For Daniel it was argued that Mrs
Ringin was the recipient of YAL. The
AAT noted, however, that 5.559(a) states
that YAL becomes payable when ‘the
person is qualified for the allowance’. A
combination of ss.540, 543, 543A and
543B being the qualifying provisions
concerning the age of YAL in summary
provides entitlement to persons over the
age of 16 and under the age of 25.
Throughout these provisions, the benefi-
ciary who qualifies for YAL is described
as the ‘person’. Section 561B(1), by nec-
essary implication, regards the ‘person’
as the ‘recipient’. It says:

The Secretary may give:

(a) aperson to whom a Youth Allowance is
being paid on the person’s own behalf;
or

(b) a person on whose behalf a Youth Al-

lowance is being paid to a parent of the
person under section S59E;

a notice that requires the person to tell the

Department if:

(c) a stated event or change of circum-
stances occurs; or

(d) the person becomes aware that a stated
event or change of circumstances is
likely to occur.

Section 561B(8) provides that a per-
son must not, without reasonable ex-
cuse, refuse or fail to comply with a
notice if that person is capable of com-
plying with it.

The AAT said that the above analysis
is necessary in order to comprehend who

is intended to be the ‘recipient’” of YAL.
In the present application, Daniel was the

‘recipient’. Mrs Ringin was ny
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