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The Department submitted that the 
loans which Reid wanted to offset 
against the value o f  the land were loans 
for improvement and development o f  
the property, rather than to purchase the 
property. It was also argued that there 
was no legal basis on which unsecured 
loans could be deducted from the value 
o f land.

In relation to the argument that the 
land should be regarded as curtilage, the 
Department argued that Reid had indi­
cated that if  he was offered a reasonable 
amount he would consider selling the 
land. The fact that some trees were 
planted and the land was maintained did 
not mean that it was held by Reid for do­
mestic purposes. The Department ar­
gued that if  the land was sold in bulk, a 
discount o f  30% would be appropriate.

The law
The legislation relevant to the argument 
that the land formed a curtilage to Reid’s 
private home is s. 118( 1) and ss. 11 (5)(a) 
and (6). These provisions allow certain 
assets to be disregarded and define 
‘principal hom e’ and ‘private land’.

Findings
The Tribunal concluded that Reid pur­
chased the land for commercial pur­
poses. The fact that he planted trees on 
some o f the blocks and maintained them 
did not mean that the properties were 
used primarily for private or domestic 
purposes. Consequently, land was not 
‘private land’ as defined in the Act and 
did not form curtilage to his principal 
residence.

The Tribunal found that there was no 
evidence o f  a charge or encumbrance 
over the blocks and consequently there 
was no basis to reduce the value o f the 
land on the basis o f money borrowed by 
Reid.

In relation to the valuation o f  the 
land, the Tribunal noted that the Act is 
silent in relation to the meaning o f  value, 
however the Tribunal has consistently 
followed the principles outlined by the 
High Court in S p e n c e r  v C o m m o n w ea lth  
o f  A u s tra lia  (1907 ) 5 CLR 418.

As to whether a discount should be 
applied for bulk sales, the Tribunal 
noted the evidence o f  Reid’s valuer that 
if  three lots were sold at the one time, he 
would suggest a discount o f  between 20 
and 25%. The Department argued that a 
30% discount would be appropriate if 
ten lots were sold at the one time. The 
Tribunal noted that Reid owned 11 
blocks and that there was very little de­
mand for this property.

When considering the valuations and 
the evidence, the Tribunal accepted  
Reid’s valuation o f  the property and dis­
counted this by 20%.

Formal decision
The AAT affirmed the decision o f  the 
SSAT in relation to Reid’s claim for 
newstart allowance and remitted the de­
cision in relation to disability support 
pension to the Department for reconsid­
eration in accordance with the reasons 
for decision o f  the Tribunal.

[R.P.]

Assets test: whether 
loan to private  
company forgiven
SECRETARY TO THE DFaCS and
DOWNES
(No. 2002/737)
Decided: 30 August 2002 by 
R.G. Kenny.

Background
The Downes were the sole directors and 
shareholders o f  a private company, 
which was involved in investment activ­
ities. Over a period o f  years the Downes 
made loans totalling $337,100 to the 
company. Centrelink viewed this loan as 
an asset during the period November 
2001 to January 2002.

Issues
The issue was whether the loan o f  
$337,100 by the Downes to the com ­
pany was an asset that had to be taken 
into account in determining the rate o f  
payment o f  their age pension.

Legislation
Section 11 o f the S o c ia l S e c u r ity  A c t  
1991  sets out the assets test definitions. 

Section 1122 states:
If a person lends an amount after 27 October 
1986, the value of the assets of the person 
for the purposes of this Act includes so 
much of that amount as remains unpaid but 
does not include any amount payable by 
way of interest under the loan.

Section 1129 sets out when the finan­
cial hardship rules can apply to applica­
tion o f the assets test.

Whether loan an asset?
Downes submitted that, whilst loans to­
talling $337,100 had been made to the 
company, the assets o f the company had

b een  d is s ip a te d  by p oor s a le s  
performance and by the accumulation o f  
interest on moneys borrowed. Conse­
quently the company was in no position 
to repay the loan. The company was still 
a legal entity but an application had been 
made for it to be deregistered. The only 
amount that the Downes were able to re­
cover from the original investment o f  
$337,100 was $11,002.

Downes argued that it was unfair that, 
prior to 21 November 2001, Centrelink 
had been aware o f the loans to the com­
pany and had been willing to accept a val­
uation, which reflected the inability o f  
the company to repay those loans.

Downes conceded that he and his 
wife were not in financial hardship and 
no application in that regard had been 
made by them.

The Department conceded that, prior 
to November 2001, the value o f the loan 
o f  $337,100 had not been taken into ac­
count as an asset. There had been a 
change in policy in respect o f loans to 
private companies and family trusts and 
they were taken into account where the 
legislation so required. There had been a 
further change in policy in January 
2002, which, again, enabled the value o f  
the loans not to be taken into account for 
asset valuation purposes. The decision 
under review related only to three fort­
nightly periods between N ovem ber 
2001 and January 2002.

The Department submitted that al­
though the Downes had forgiven the 
company’s obligation to repay the loan to 
them, as this had not been done as part o f  
a process o f winding-up the company, the 
loan was still to be taken into account as 
an asset in the period o f  reduced pension 
payments.

The Department argued that the no­
tion o f  a non-recoverable loan being an 
unrealisable asset was only relevant if  
there was an application for financial 
hardship and this had not been made.

The Tribunal found that in the period 
November 2001 until January 2002, the 
loans had not been repaid and s.1122 
w as ap plicab le. The value o f  the 
D ow n es’ assets should include the 
amount o f  the unpaid loans.

The Tribunal decided that in the rele­
vant period the Downes’ loan to the 
company was an unrealisable asset. But 
this was not relevant as s. 1129 only op­
erates if  a request in the approved form 
for the financial hardship provisions has 
been made. No such application was 
made by the Downes.

The Tribunal addressed the issue o f  
whether the loan had been forgiven.
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There was no material before the Tribu­
nal to indicate that the policy guidelines 
should not be applied. So the Tribunal 
referred to paragraph 4.6.5.110 o f  the 
guide which details procedures to be 
adopted when assessing failed financial 
investments in the form o f  loans. In dis­
cussing the forgiving o f  a loan, the pol­
icy says, in the case o f  a loan to a 
company, the forgiving o f  a loan must 
occur when ‘the company that borrowed 
the money is wound up’ or ‘is in in the 
process o f  winding up’.

The Tribunal noted that although 
there had been a winding down o f  the 
company’s operations, the company has 
not been wound up as at the date o f  the 
hearing and was not in the process o f 
winding up as at the date when the loan 
was treated as an asset by the applicant. 
Accordingly, the loan was to be taken 
into account as an asset.

The loans in this case must be given their 
face value rather than any reduced rate 
which would recognise a component of 
their unrealisability .. .The terms of section 
1122 are clear and their application in this 
case means that the value of the assets of the 
respondents must include the loans to the 
company in the amount of $337,100. 

(Reasons, para. 23)
The Tribunal refered to L ing  a n d  Secre­

tary, D epartm en t o f  F am ily  a n d  Com m u­
nity Services [1999] AATA 797; M endes  
a n d  Secretary, D epartm en t o f  F am ily and  
C om m unity Services [2000] AATA 22; and 
H ughes a n d  Secretary, D epartm en t o f  So­
c ia l S ecurity  (1992) 25 ALD 754.

Formal decision
The Tribunal set aside the decision under 
review and substituted its decision that 
the rate o f  age pension o f  the respondents 
in the three fortnightly periods from 21 
November 2001 until 7 January 2002 
was to be calculated on the basis that their 
assets included the loan o f  $337,100.

[M.A.N.]

Austudy: full-time 
study
FERRIER and SECRETARY TO 
THE DFaCS 
(No. 2002/868)
Decided: 4 September 2002 by 
S.M. Bullock.

Background
Ferrier applied to the AAT for review o f  
the rejection o f  her claim for Austudy.

The basis for the rejection was that she 
could not be considered to be a full-time 
student as she was undertaking two 
part-time courses. The courses were 
Certificate II in Horticulture and a Cer­
tificate IV in Craft and Visual Art Prac­
tice—  Business Skills. The Horticulture 
Course consisted o f  12 hours per week  
while the Craft and Visual Art Practice 
was for six hours per week over 18 
weeks. Both courses were advertised 
and offered as part-time courses and the 
applicant was enrolled in two different 
faculties at the Bega Campus as a 
part-time student o f  each faculty. The 
courses did not attract HECS fees.

The issue

The issue in this appeal was whether the 
a p p lica n t co u ld  be c o n s id e r e d  a 
full-tim e student counting her two  
part-time courses for the purpose o f  
qualifying for Austudy.

The law

To qualify for Austudy, a person must 
satisfy the activity test. To satisfy the ac­
tivity test a person must be undertaking 
qualifying study within the meaning o f  
S.569A o f  the S o c ia l S e c u r ity  A c t 1991  
(the Act). This depends on whether a 
person is a full-tim e student within 
S.569C. Section 569C o f  the Act states 
that a person is a full-time student, if  the 
person is undertaking at least three quar­
ters o f  the normal amount o f  full-time 
study in respect o f the course for that pe­
riod. The normal amount o f  full-time 
study is defined in S.569E o f  the Act. 
R elevantly to the applicant’s case, 
S.569E provides:

569E(1) For the purpose of this subdivi­
sion, the normal amount of full-time study 
in respect of a course is:

(a) ...

(b) if the course is not such a designated 
course and the institution defines an 
amount of full-time study that a full 
time student should typically undertake 
in respect of the course — the amount 
so defined; or

(c) otherwise — an amount of full time 
study equivalent to the average amount 
of full-time study that a person would 
have to undertake for the duration of the 
course in order to complete the course 
in the minimum amount of time needed 
to complete it.

569E(2) Without limiting subsection (1), 
the normal amount of full-time study in re­
spect of a course is an average, taken over 
the duration of the period for which the per­
son in question is enrolled in the course, of 
20 contact hours per week.

The evidence
The applicant gave evidence that she 
had en rolled  in the two part-tim e  
courses because both courses were con­
sistent with her plans to develop a gar­
dening business focusing on garden art. 
She told the Tribunal that she needed 
both the horticultural knowledge to as­
sist with propagation and the care o f  
plants in addition to the business skills 
from the other course.

The applicant said that there were few  
opportunities to undertake full-tim e 
study in the country and where such 
courses were offered, their scope was 
very limited. The applicant told the Tri­
bunal that she could only undertake the 
courses in the form available at her local 
TAFE college at Bega. The applicant said 
that she would have studied the courses 
full time if  such courses were available.

Legal submissions
The applicant submitted that although 
the courses were each part time, effec­
tively they amounted in total hours to a 
full-time course o f  study, which were in 
related fields and were being studied for 
the purpose o f  her establishing her own 
business.

The Department argued that the ap­
plicant was not a full-time student be­
cause neither course was a full-time 
course. The information from Bega  
TAFE was that the applicant was en­
rolled as a part-time student for each o f  
the courses.

The Department also argued that 
ss.569E (l) and (2) did not allow two 
part-time courses to be assessed as 
full-time study. The subsections refer to 
full-time study in terms o f ‘the course’. 
The Department contended that the 
phrase, ‘the course’ relates to a singular 
particular course, rather than ‘any’ or 
‘more than one course’. The Department 
also submitted that the purposive ap­
proach to the interpretation o f  the legis­
lation intends that full-time study is 
examined in terms o f one course and that 
such an approach is supported by the 
newstart provisions that provide that 
students undertaking part-time study 
may qualify for newstart allowance.

M oreover, the Departm ent con­
tended that while the ‘the Guide to So­
cial Security Law’ did not provide an 
explanation as to how to assess the en­
rolment o f  two part-time courses, it did 
provide instruction on how to assess 
study at more than one institution. The 
Department argued that how study o f  
two part-time courses is to be treated 
could be extrapolated from this explana­
tion. The Guide indicates that a student y
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