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The Administrative Review Tribunal
Bili 2000 was introduced into the House
of Representatives on 28 June 2000 and
the Administrative Review Tribunal
(Consequential and Transitional Provi-
sioms) Bill 2000 was introduced on 12
October 2000. The Bills provide the leg-
islative model for the establishment of
the Administrative Review Tribunal
(the ART), which amalgamates four ex-
isting tribunals, the Refugee Review
Tribunal, the Migration Tribunal, the
Social Security Appeais Tribunal and
the Administrative Appeals Tribunal.
Both Bills were referred by the Senate to
the Legal & Constitutional Affairs Leg-
islation Committee for inquiry and re-
port. That Committee released its report

in February 2001, after consideration of
‘ written submissions and evidence given
at public hearings.

In its introductory remarks the report
states:

While most witnesses agreed that the amal-
gamation of the tribunals will be a positive
development, there were concerns ex-
pressed about the possibility of adverse ef-
fects on the quality of administrative
review. The primary concern of witnesses is
that the amalgamation proposal has been
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‘driven by cost factors’ only and that the re-
sultant model devalues other fundamental
requirements for effective administrative
review. In particular, it has been claimed
that the anticipated efficiencies and cost
savings will be gained at the expense of:

® Lack of independence of the proposed
ART from government agencies;

® [ oss of multimember/ multiskilled re-
view panels;

e Reduced quality of review;

® 1.0ss of two-tier external review;

® Reduced procedural fairness; and

e Restriction on consumer representation

despite increased participation of gov-
ernment agencies.

Independence

Submissions made to the Committee ar-
gued that the lack of independence was
threatened by:

e the proposed purchaser/provider
JSunding model

This was contrary to the proposal put
in the Better Decisions report (produced
by the Administrative Review Council
in September 1995) that as a general
rule, tribunal funding should not be pro-
vided for within the budget of an agency
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61086 decisions form all or a large pro-
portion of the tribunal’s workload. The
stated object of the rule was to
strengthen perceptions of independence
amongst tribunal users.

The majority view of the Committee
was that the proposed purchaser/pro-
vider funding model under the ART Bill
was based on the assumption that re-
sponsibility for the funding of the body
conducting review of administrative de-
cisions, should lie with the department
that made the original decision. This had
two important ramifications:

First, it clearly identifies the ART as being
part of; or the responsibility of, the execu-
tive and may have a part to play in reducing
the tension between the executive and the
tribunals. It supports the proposition that the
function of reviewing decisions on their
merits is an administrative act, not a judicial
or quasi-judicial one. Secondly, it places
significant pressure on departments to ‘get
it right’ the first time.
o the method of appointment of Tribunal
members
It was argued that the process of ap-
pointment of members, being subject to
relevant ministerial approval, was a
threat to the independence of the ART.
The majority of the Committee consid-
ered that this was no different from the
current method of appointment of mem-
bers to existing tribunals, and that the
method of appointment to the ART
would not compromise independence
any more than it had done in relation to
existing tribunals. The responsible Min-
ister was ‘best placed to understand the
skills required by, and expertise avail-
able to, his or her own Division.’

e terms of appointment for members in

preference io tenure

Concermns here related to the possibil-
ity that short-term tenure would be seen
to compromise the independence of
members, whose decision making
might be perceived to be influenced by
their need to seek reappointment. Fur-
ther it was argued that short-term ap-
pointments would not attract quality
applicants who would be reluctant to
leave successful careers elsewhere.
Member expertise should not be lost and
members should not feel threatened by
removal or non-appointment. Limited
terms should not be allowed to under-
mine the perception of stability and per-
manence in the process of external
merits review. Although the legislation
allowed for a maximum appointment of
seven years, no minimum term of ap-
pointment was specified.

The majority view of the Committee
was that provision for terms of appoint-
ment of up to seven years would

promote an appropriate mix of member-
ship of the ART. Appointments of seven
years were sufficient to ensure that cor-
porate knowledge was preserved and
that there was consistency and stability
on a professional level. In addition, the
capacity for some shorter appointments
or changes of membership meant that
new members could join at appropriate
intervals, bringing fresh expertise to the
Tribunal.

® the requirement for members to enter

into performance agreements

Concerns were expressed about the
requirement that Tribunal members en-
ter into performance agreements which
would place pressure on members to
meet productivity expectations and par-
ticular quotas, regardless of the type of
case involved and the complexity of in-
dividual matters.

The Committee noted that although
performance agreements would require
members to be accountable for their
productivity and performance there was
no suggestion that it was intended to
bind members to a quota system and this
would be inappropriate. It was consid-
ered that the monitoring of performance
standards was appropriate but that ge-
neric performance standards required of
ART members should be published in
the annual report of the ART. Individual
member performance should remain
subject, however, to the provisions of
the Freedom of Information Act 1982.
The Committee also suggested that the
inclusion of any kind of performance
bonus pay in the remuneration of ART
members should be approached with
caution.

© the power to remove members

Under the proposed legislation Tri-
bunal members could be removed for
failing to enter into a performance
agreement or for committing a serious
or continuing breach of the agreement,
or the code of conduct for members. It
was argued that the involvement of Min-
isters in the removal of ART members
was intervention of a kind that eroded
the Tribunal’s independence and credi-
bility before the public. The concern
was also raised that the removal powers,
when viewed in the context of the re-
quirement for members to enter into
performance agreements and the code
of conduct, could impinge on the inde-
pendence of Tribunal members. It was
possible that this provision could be
used to remove members who made de-
cisions with which Ministers were
unhappy.

The majority view of the Committee
was that it was appropriate for members

to enter into performance agreemQ
and that there should be a power of re-
moval for any breach that was serious
and continuing. The Committee, how-
ever, approved a recommendation made
that the inclusion of generic perfor-
mance standards in any code of conduct
should be the subject of public scrutiny
and should therefore be published in the
annual report of the ART.

® the involvement of the Minister in
determining process used by the
Tribunal, by issuing practice and
procedure directions
It was argued that the power to issue
practice directions should be available
only to the President and executive
members of the ART and that the prece-
dence of a Minister’s practice and pro-
cedure directions over that of the
President was inconsistent with the con-
cept of independence.

The majority of the Committee ac-
cepted that a certain amount of Ministe-
rial involvement in formulating practice
and procedure directions was consistent
with the enhanced administrative char-
acter of the Tribunal. However, it was
considered that the public perception of
the independence and efficiency of the
Tribunal would be enhanced if Minis-
ters were required to consult with the
President of the ART before issuing any
directions.

The constitution of review panels

It was submitted that cost savings in re-
lation to the use of single member pan-
els, rather than multimember panels,
were illusory for a number of reasons. In
particuiar, the SSAT, notwithstanding
its use of three member panels was
cost-effective, being one of the cheapest
Commonwealth tribunals. A trial of sin-
gle member panels at the SSAT had
shown that no significant cost savings
resulted. By contrast evidence was sub-
mitted to the Committee that there were
significant advantages to using
multimember panels. These included:

e an inbuilt peer review process that re-
sulted in issues being better defined,
research being undertaken more thor-
oughly, fair and more objective
fact-finding, with the process of writ-
ing reasons expedited because deci-
sions were shared;

e effectiveness for unrepresented per-
sons, given the skill mix which en-
abled all legal, administrative and
social issues affecting a person to be
considered;

{

e the perception of fairness and the re-
moval of potential for external bias,
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fwhich was more likely to occur in sin-

gle member panels;

e the confidence of decision makers,

resulting in quicker decision making.

The majority of the Committee con-
sidered that the proposed legislation al-
lowed flexibility in determining panel
composition, with a presumption in fa-
vour of single member panels. It was
open to the President of the ART to
properly determine that a particular case
or class of cases was appropriate for
multimember panels.

Quality of review

Concern was expressed that there was no
general requirement for members to have
any legal training, that the President was
not required to be a Federal Court Judge
and that only 10% of the membership
were to be senior members.

The majority of the Committee ac-
cepted that there was insufficient evi-
dence to suggest that legal training was a
necessary prerequisite for membership
of a tribunal conducting administrative
review. Further, there was nothing in the
Bill that would exclude the appointment
of members with legal training. It was
not necessary for the ART to be headed
by a judicial officer. Any such require-
ment could ‘well be inconsistent with
the structural framework of the pro-
posed Tribunal which clearly identifies
it as part of the executive’. The role of
the President would be to lead the Tribu-
nal professionally and to assist in the
overall responsibility for the manage-
ment of the Tribunal. Neither would a
cap on the number of senior members
detract from the quality of review and
‘ this was consistent with current arrange-

ments across the existing tribunals.

Restriction of access to second-tier
review

The proposed legislation provided for
limited second tier review by leave of the
Tribunal or by agreement of the parties,
where there was a manifest error of law
or fact. It was argued that the restriction
of access to second-tier review would se-
verely impact on already disadvantaged
groups, particularly in the social security
Jurisdiction, and that there would be a po-
tential increase in the level of
adversarialism in the conduct of cases.

The report of the majority noted that
some jurisdictions had never had access
to second-tier review (e.g. immigration
and refugee decisions) and that the leg-
islation therefore offered the possibility
of further access, where it had not ex-
isted previously. The decision to restrict
access to second-tier review was said to

‘be consistent with the Better Decisions

report.

Procedural fairness

Concerns under this heading related to
the Tribunal’s power to decide proce-
dural matters. In particular it was
claimed that it was inappropriate for the
Tribunal to have power to conduct re-
views on the papers, to determine the
scope of reviews, to impose conditions
on certain matters relevant to the con-
duct of a review and to restrict an appli-
cant’s right to representation. The
proposed system was argued to be
weighted in favour of government agen-
cies by virtue of the government’s abil-
ity to block an applicant’s access to
second-tier review, the enhanced role of
the decision maker in the review pro-
cess, the requirement to remit matters to
the original decision maker in certain
situations and the employment of
agency staff to conduct Tribunal func-
tions. There was further concern regard-
ing the power to appoint an inquiry
officer to assist in the conduct of a re-
view and the seemingly wide discretion-
ary powers residing in that officer. The
removal of the requirement for written
reasons for decisions was argued to be
inappropriate because there would be no
check on the ART’s decision making
and accountability, potential applicants
would not be able to discover the ART’s
jurisprudence and the Tribunal itself
would be disadvantaged by not having
access to precedents.

The majority of the Committee con-
sidered that the concerns in relation to
the proposed procedures of the ART
were unjustified, and that the Bills
achieved the key objectives which
were to reduce procedural complexity,
and allow for flexibility.

Rights of representation

Under the Bill representation, legal or
otherwise, would only be permitted
where practice and procedure directions
issued by the President, executive mem-
bers or relevant Ministers allowed, or
where the Tribunal agreed, and practice
directions did not prohibit such repre-
sentation. It was argued that the com-
plex nature of the particular fields of
legislation which would be considered
by the ART, combined with the unique
characteristics of the users of such legis-
[ation, necessitated a right to representa-
tion, in particular the right to legal
representation.

The majority of the Committee was
of the view that the proposed restric-
tions were consistent with the govern-
ment’s intention that representation,

legal or otherwise, should only be\
available in cases where it was strictly
necessary but that it should not other-
wise be allowed. However, the Commit-
tee agreed that the Tribunal should use
its discretion in favour of permitting
representation for applicants where a
decision maker or agency appeared. The
Committee therefore recommended that
the Bill set out guidelines for the exer-
cise of the Tribunal’s discretion to allow
parties to be represented and that these
guidelines should include the complex-
ity of the matter, the presence of a ques-
tion of law, the relative capacity of each
party to conduct their case, the stage the
review process had reached and the type
of proceedings. There should be a pre-
sumption in favour of permitting repre-
sentation for an applicant if the decision
maker or agency concerned was
appearing.

The minority view

Labour and the Democrats produced a
minority report which acknowledged
merit in the concept of merging the vari-
ous separate administrative review bod-
ies. However, it concluded that the
model proposed under the Bills was fun-
damentaily flawed. It stated that the pro-
posed model undermined the quality of
the performance of Tribunal members
by artificially constraining the number
of senior members, by not spelling out
the minimum qualifications for appoint-
ment to the Tribunal and by taking a
simplistic approach to the maintenance
of performance standards. The minority
view was that performance agreements,
as proposed under the Bill, and in partic-
ular performance pay, were inappropri-
ate. There was concern about the
proposed model for singie member pan-
els when the recommendation of the
Better Decisions report was that there
should be a statutory preference for
multimember panels.

The minority was also concerned
about issues such as the restriction on
second-tier review, restriction in rela-
tion to rights of representation, the pos-
sibility of excessive formality, the
power conferred on inquiry officers, and
the lack of procedural detail in the Bills,
which it was not convinced could be ap-
propriately dealt with by the practice
and procedure directions to be issued by
the Minister, even where this occurred
subject to prior consultation with the
President of the ART.

The defeat of the Bills in the Senate

On 26 February 2001 the Bilis were de-
bated in the Senate, and defeated when/

Labor and the Democrats voted against
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@ir passage. It is interesting to note
some of the comments made in opposi-
tion to the Bills during debate, regarding
the public perception of the SSAT. It
was stated:

Indeed, the features of the SSAT in particu-
lar are held to be most sound by Australian
legal welfare groups, its clients and the gen-
eral community. [ think that one of the
pleasing aspects of the evidence that was
given before the Senate committee inquiry
into these bills was the mostly positive feed-
back from welfare groups and those work-
ing with individual members of the
community who use the SSAT and the AAT
about how well that process works. That
does not mean that you do not necessarily
always strive to make it better or that it is ab-
solutely perfect in every way, but it does
mean that, when you do finally have a sys-

Some of the positive aspects of the features
ofthe SSAT that are highlighted include: the
absence of adversarial appearance by either
the department or the agency; the absence of
formality in both the lodgement and hearing
processes; the ability of the consumer to be
represented by a person of their choice in-
cluding, but not limited to, legally qualified
people: the provision of full papers to the
tribunal; the timeliness on average of less
than 10 weeks from appeal to conclusion;
the readiness of access features for people
from non-English speaking background and
people with disabilities; the procedures
conforming to procedural faimess princi-
ples that are accessible, clear, certain and
relatively uncomplicated; and the ability to
appeal as of right to the second tier of exter-
nal review, the Administrative Appeals Tri-
bunal...

The tenor of the arguments made
against the ART was that the model pro-
posed was fundamentally flawed. It
would appear unlikely, therefore, that
any compromise will now be reached
which will be acceptable to the opposi-
tion parties in the Senate, spelling the
death knell for the ART in the form pro-
posed under these Bills. However, given
the expressed commitment of all parties
to some form of merger of the various
tribunals, it is likely that the proposal to
establish a similar tribunal will
re-emerge at some time in the future. In
the meantime, however, those tribunals
which were to be subsumed under the
umbrella of the ART, will continue to
function with a certain degree of uncer-

AN

tem that seems to work fairly well for the
majority of Australians, you want to be very
careful before you go around changing it.
Many of the positive aspects of the SSAT
were threatened by the changes made in
these bills.

Disability support
pension: in ‘gaol’;
conviction and

Decided: § December 2000 by

In September 1998 Pardo was ordered,
under a Hospital Security Order, to be
admitted and detained in the Rosanna
Forensic Psychiatric Centre as a security
patient for 12 months.

The order made by the magistrate was:

Under s.93(1)(e) in lieu of a term of impris-
onment I sentence the defendant by way of a
hospital security order to be detained in an
approved mental health service for 12
months.

Pardo’s claim for disability support

pension was rejected by Centrelink as he
was considered to be in ‘gaol’ and there-
fore this pension could not be paid to
him under s.1158 of the Social Security
Act 1991 (the Act).

The SSAT affirmed the decision.

Common feedback from the existing tribu-
nal system, particularly the SSAT, even
from people who lose at the SSAT, is that
they feel they have had a fair go. They have
had an opportunity to have their situation
considered fairly and impartially...

The issue

The main issue for the Tribunal was
whether s.1158 acted to preclude pay-
ments to Pardo.

This section states:

(a) on that day the person is
(1) ingaol or

last day in the period of imprisonment or
confinement on which such an instalment
would normally be paid to the person.

It was therefore necessary to decide
whether Pardo was ‘in gaol’ or ‘ under-
going psychiatric confinement’ because
he had been charged with an offence.

Section 23(5) of the Act states:
for the purposes of this Act a person is in
gaol if the person
(a) is imprisoned in connection with the
person’s conviction for an offence; or
(b) is being lawfully detained in a place
other than a prison in connection with a
person’s conviction for an offence; or
(c) isundergoing a period of custody pend-
ing trial or sentencing for an offence.
Flowing from this definition it was
necessary to decide whether Pardo had
been ‘convicted’.

tainty about their future and the danger
that there will be a consequent lack of
clear direction for those bodies.

[A.T]

The Tribunal also considered the

term ‘psychiatric confinement’ which is
defined in s.23(8) and (9) of the Act:

subject to sub-section (9), ‘psychiatric con-
finement’ in relation to a person includes

rehabilitation . . . . confinement in
An instalment of a social security pension is @ iari ion of ahospital: and
not payable to a person on a day on which a) apsychiatric section of a hospital; an
gﬁ%];)(;‘ agg SECRETARY TO such an instalment would normally be paid (b) any other place where persons with psy-
a to the person if’ chiatric disabilities are, from time to
(No. 2000/1105) time, confined.

Section 23(9) states:

]. Handley (li) undergoing psychiatn'c confine- the C()nsignment ofa person ina psychiatric
ment because the person has been institution during a period when the person is
charged with an offence and undertaking a course of rehabilitation is not

Background (b) that day is not the first day and is not the to be taken to be psychiatric confinement.

The submissions
Pardo submitted that:

e he had not been convicted — he had

been sentenced and a hospital
security order had been imposed un-
der 5.93 of the Sentencing Act 1991;

he was not in gaol, he was in a hospital
and had not been ‘imprisoned’;

he had been ‘engaged in rehabilita-
tion’ within the meaning of 5.23(9)
and that a decision in the case of Sec-
retary, Department of Family & Com-
munity Services & Fairbrother
(1999) AATA 580 was a narrow inter-
pretation of the law.

The Department submitted:

that aithough the magistrate’s order did
not technically record a finding of guilt
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