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that they come to Australia in these circum
stances.

(Reasons, para. 15)
The AAT considered that the arrange

ments Cocks had put in place were the 
only feasible arrangements in the cir
cumstances. As he could not reasonably 
be expected to enjoy the pooling o f  re
sources whilst he was resident in Austra
lia, it was appropriate to exercise the 
discretion in s.24 o f  the Act in his favour 
when he resided in Australia. However, 
whilst he was overseas residing with his 
wife and child, resources were pooled  
and he should be treated as a member o f  
a couple.

Form al decision
The decision was set aside and substi
tuted with a decision that whilst Cocks 
resides in Australia he be treated as not 
being a member o f  a couple and paid at 
the single rate, and whilst he is overseas 
he be treated as a member as a couple 
and paid at the married rate.

[K.deH.]
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Background
Seeker was in receipt o f  newstart allow
ance (N SA ) when his w ife claim ed  
parenting allowance in April 1998. In 
her claim she advised o f  a termination 
payment o f  $1576, which she received 
after she ceased employment, this being 
prior to the birth o f her second child. D e
sp ite c la im s to the contrary in a 
Centrelink letter to Seeker on 21 April 
1998, Seeker had not referred at all in his 
NS A claim forms to his w ife’s termina
tion payment. In April 1998 (purport
edly 7 April 1998, although this date was 
later accepted as the decision date by the 
Tribunal - as d iscu sse d  b e lo w ) a 
Centrelink delegate determined that an 
incom e m aintenance period (IM P)

should be applied to Seeker’s NSA pay
ments from 17 April 1998 to 19 May
1998. Seeker only became aware o f  the 
imposition o f the IMP in May 1998 
when he received substantially fewer 
NSA  payments than he had expected. 
On querying this with Centrelink, he 
was unable to obtain an explanation but 
eventually reference to an IMP was 
made by a Centrelink officer. By that 
time both the NSA and parenting pay
m ents were being reduced. Seeker 
sought a review o f the decision to im
pose the IMP, but the SSAT in March 
1999 affirmed this decision.

The legislation and issues
The S o c ia l S ecu rity  A c t 1991  (the Act) 
provides in s. 1283 that the decision to be 
reviewed on appeal from the SSAT is the 
decision as affirmed by the SSAT. This 
was relevant as Centrelink was unable to 
identify any documentation disclosing 
with certainty when the decision about 
the IMP had been made, notwithstand
ing the SSAT conclusion that it had been 
made on 7 April 1998.

The Act by s. 1068B -D 15 further pro
vides that an IMP may be disregarded in 
whole or part in certain circumstances. 
That section provides:

S.1068B-D 15 The Secretary may determine 
that the whole or any part of an income 
maintenance period that would, apart from 
this point, apply to the person, does not ap
ply to the person if the Secretary is satisfied 
that:
(a) the application of the income mainte

nance period to the person would cause 
the person severe financial hardship; 
and

(b) the circumstances that would cause the 
severe financial hardship were not rea
sonably foreseeable by the person.

The Tribunal was thus in the first in
stance required to consider whether the 
d e c is io n  a p p e a led  a g a in s t  w as  
reviewable at all and, if  so, whether an 
IMP was correctly imposed on Seeker in 
respect o f  his NSA payments.

Was there a reviewable decision  
before the AAT?

The Tribunal after examining the rele
vant file documents concluded that there 
was no copy o f  any decision made on 7 
April 1998. This date had been adopted 
by the SSAT as the date o f the decision 
but was referred to only in a file docu
ment which purported to be a reconsid
eration o f  a decision to impose an IMP. 
The Tribunal also found that there was 
no notification to Seeker o f any decision 
regarding the IMP by the decision  
maker, nor o f any reasons for the deci
sion. The Tribunal noted that, notwith

standing the purported decision date o f 7 
April 1998, the payment on termination 
o f employment (which gave rise to the 
possibility o f  an IMP) did not occur until 
17 April 1998, and that Seeker was by 
letter dated 16 April 1998 advised that 
he would be paid NSA  at the maximum 
rate from 27 March 1998. In addition, 
the Tribunal noted a letter on file indicat
ing that as at 21 April 1998 Centrelink 
was still seeking information in order to 
determine whether an IMP ought to be 
imposed— that is, some two weeks after 
the IMP was supposedly imposed.

The Tribunal considered whether 
there was a reviewable decision, as the 
decision reviewed by the SSAT could 
not (the Tribunal concluded) be the cor
rect original decision and decision date. 
The Tribunal (applying the Federal 
Court in C o lle c to r  o f  C u s to m s (N ew  
S ou th  W ales) v B ria n  L a w lo r  A u to m o 
tiv e  P ty. L td { \9 1 % )  2 ALD 1) concluded 
that it should take a generous view o f  its 
jurisdiction, and should give a wide 
meaning to the term ‘decision’: ‘... the 
word simply refers to a decision in fact 
made, regardless o f  whether or not it is a 
legally enforceable decision’. The Fed
eral Court in B ria n  L a w lo r  had con
cluded that the Tribunal had jurisdiction 
provided there had been a decision in 
fact, and provided that the decision was 
purportedly made in exercise o f  powers 
conferred by an enactment, whether or 
not as a matter o f  law the decision was 
validly made.

In this matter, the Tribunal concluded 
that an original decision could not be 
identified, nor could a specific date for 
that decision be ascertained with cer
tainty. However, its effects (as reduced 
payments) were felt by Mr and Mrs 
Seeker, and the lack o f  an identifiable 
original decision should not deprive 
them o f an opportunity for review.

Should an incom e m aintenance 
period apply to Seeker?

The Tribunal noted that Seeker had not 
him self received any termination pay
ment, and that therefore the relevant leg
islative provisions were those which 
applied to Mrs Seeker’s parenting pay
ment. The effect on Seeker’s NSA  was a 
flow on effect due to his wife being 
taken to have received income in the 
form o f the termination payment in a 
particular fortnight. Thus the relevant 
legislative provision regarding IMP was 
S.1068B-D15, noted above.

The SSAT had concluded that the im
position o f the IMP had resulted in some 
financial hardship, but not severe finan
cial hardship, as the family was already
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experiencing some financial difficulties 
before Mrs Seeker ceased employment. 
The Tribunal sought detailed financial 
statements from Mr and Mrs Seeker. 
The Tribunal concluded from these, 
having regard to Mr and Mrs Seeker’s li
abilities and their small income during 
the IMP, that they were in severe finan
cial hardship from 17 April 1998 to 19 
May 1998. Centrelink argued that the 
family was in financial difficulty before 
the IMP was imposed, and that the ter
mination payment was expended on 
known and foreseeable expenses which 
were voluntarily undertaken. As such 
the requirement o f S.1068B-D 15(b) was 
not satisfied. However, the Tribunal 
concluded that, had the IMP not been 
imposed, the family would have been 
able to manage their debts so as not to be 
in severe financial hardship. They had 
expected that their liv ing  expenses 
would be met by the NS A  payments, and 
so expended the termination payment on 
the various debts they had.

In determining the issue o f  ‘reason
able foreseeability’ the Tribunal was re
quired to consider not only the fam ily’s 
debts and liabilities but also the imposi
tion o f  the IMP itself. In this case no ex
planation had been given to Seeker as to 
the effect o f  the IMP until after the 
whole o f the termination payment had 
been expended, and thus:

... the imposition of [an IMP] when Mr and 
Mrs Seeker had committed the termination 
payment to paying off some debts and had 
relied on their social security payments for 
daily living expenses caused them to suffer 
severe financial hardship ... those circum
stances were not reasonably foreseeable...

Form al decision

The Tribunal set aside the decision un
der review. It directed that no IMP 
should apply, and that the termination 
payment received by Mrs Seeker should 
be treated as income in the fortnight o f  
receipt only.

[P.A.S.]

\

Restart
Re-establishment 
Grant: control of the 
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(No. 2000/151)

Decided: 29 February 2000, by B.A. 
Barbour.

Background
The following facts were agreed:

•  on 29 June 1998, the NSW  Supreme 
Court ordered that the mortgagee 
bank (the bank) was entitled to a writ 
o f  possession over the farm enterprise 
managed by the Ercildoune partner
ship, which consisted o f  three adjoin
ing properties;

•  on 13 July 1998, the applicant applied 
for a Farm Family Restart Grant for 
the Ercildoune family property;

•  by letter dated 15 July 1998, the bank 
declined to issue a ‘Determination o f  
qualification for farm family restart 
scheme certificate’. It considered the 
certificate would be inappropriate 
given that no application for contin
ued or additional finance had recently 
been considered and, in any event, 
any such application could not be en
tertained;

• on 28 July 1998, a writ o f  possession  
was issued in relation to the three ad
joining properties managed by the 
Ercildoune partnership;

•  on 11 September 1998, a notice to va
cate the farm was issued and the prop
erty w as va ca ted  on e ith er  30  
September or 8 October 1998;

•  the farm property was sold several 
weeks after it was passed in at auc
tion;

• on 30 September 1998, the claim for 
Farm Family Restart Scheme Grant 
was refused. This decision was ap
pealed to an ARO who affirmed the 
decision, and Elliott then appealed to 
the SSAT which also affirmed the de
cision.

The legislation and issues
Elliott sought review o f  the decision o f  
the SSAT.

The relevant legislation is contained 
in ss.8B and 8C o f the F a rm  H o u se h o ld  
S u p p o r t A c t 199 2  (the Act) and the

R e s ta r t R e -e s ta b lish m e n t G ra n t S ch em e  
1997 (the Scheme). The scheme pro
vides that grants o f  up to $45,000 (less 
restart income support paid to the appli
cant or their partner) may be payable on 
the sale o f  farms or o f  rights or interests 
in farms. Eligibility for the Scheme is 
contained in clause 2.1 o f  the Scheme 
which provides that a person is only eli
gible to apply for a re-establishment 
grant i f  they are qualified for restart in
come support (under Division IB o f Part 
2 o f  the Act). The criteria for restart in
come support are set out in ss.8B and 8C 
o f  the Act. In summary, s.8B provides 
that a person is qualified for restart in
come support for a period if  the person 
has been a farmer for two years prior to 
the period and a certificate o f inability to 
obtain finance for the relevant period has 
been issued. Section 8C provides that a 
person w ill not be qualified for restart in
come support if  the person is not effec
tively in control o f  the farm enterprise 
for which the support is claimed.

The primary issue was whether the 
applicant was ‘effectively in control’ o f  
the farm enterprise. A  further issue was 
whether the applicant was qualified for a 
grant given the refusal o f  the mortgagee 
bank to issue a certificate o f inability to 
obtain finance.

A pplicant’s argum ent
The applicant disputed that he had lost 
control o f  the farm for the purposes o f  the 
Scheme when the NSW  Supreme Court 
ordered that the bank was entitled to pos
session o f  the property because, in his 
submission, from the date o f  the order, 
the bank had the right, i f  it chose to do so, 
to enforce the order by issuing a writ o f  
possession, and by then executing the 
writ and taking possession. The appli
cant submitted that at any time until a 
sale by the bank took place, he retained 
his equity o f  redemption and could have 
re-financed the debt and redeemed the 
mortgage. On this view, he remained in 
possession and control o f  the property 
until 11 September 1998 when the notice 
to vacate the farm was issued. He contin
ued to farm the property and trade on the 
land until 8 October 1998 when he and 
his family moved out. The bank had 
agreed that the property need not be va
cated until that date. The applicant noted 
the property was not sold by the bank un
til 2-3 weeks after it failed to sell at an 
auction arranged by the bank on 5 N o
vember 1998.

The applicant pointed out that the Act 
empowers the Minister to ‘formulate a 
scheme for the provision o f  payments to 
be made ... on the sale o f  farm enter
prises, or rights or interests in the farm
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