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The new family tax package
From 1 July 2000 there will be funda­
mental changes to the way in which 
government assistance is delivered to 
fam ilies. These changes have been 
brought about by A New Tax System 
(Family Assistance) Act 1999 and A 
N ew  Tax S y s te m  (F a m ily  A s s is ­
tance) (Administration) Act 1999. The 
changes will mean that 11 different 
kinds of family benefits will be reduced 
to three, as shown in the table on the 
next page.

These new payments will be admin­
istered by the Family Assistance Office 
which will be set up in Centrelink, 
Medicare Offices and Australian Taxa­
tion Offices. This has the advantage that 
claimants only have to deal with one of­
fice which will co-ordinate all aspects of 
payment rather than dealing with three 
different agencies.

Simplified income test
A further advantage of the new system 
is that the income test has been simpli­
fied. All claimants will be assessed on 
their current financial year income. 
They can choose to have the benefit of 
their family tax benefit or childcare as­
sistance throughout the year, in which 
case they must provide an estimate of 
income for this current financial year.

At the end of the financial year, when 
actual income is known, if  there has 
been an underpayment or overpayment, 
an appropriate top-up payment will be 
made or a debt raised.

In the past, recipients o f family al­
lowance who have been paid on esti­
mated income, have been unable to 
claim any underpayment of family al­
lowance occurring because they have 
overestimated their income. On the 
other hand, those who have underesti­
mated income have often found them­
selves liable for debts. The new scheme 
enables a recipient to attempt to avoid 
any debt arising by overestimating their 
current year income, knowing that their 
correct entitlement will ultimately be 
paid to them. In most circumstances 
claimants can also choose to receive 
their entitlements as a lump sum at the 
end of the financial year, when actual 
income is known.

Shared care
Changes have also been made in the 
area o f shared care. Entitlement to fam­
ily allowance formerly required a per­
son to have a ‘dependent child’ in their 
care. This was defined in s.5 of the So­
cial Security Act 1991 and in most cases 
required that the adult have legal re-
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adm inistered
through
M edicare

New paym ent

•Family allowance 
•Family tax payment 
Part A

•Family tax assistance 
Part B

•Family tax benefit 
Part A
(Paid for all dependent 
children up to the age 
of 20 and for dependent 
full-time students aged 
between 21 to 24 years)

•Basic parenting pay­
ment
•Guardian allowance 
•Family tax payment 
Part B

•Dependent spouse 
rebate (with children) 
•Sole parent rebate 
•Family tax assistance 
Part B

•Family tax benefit 
Part B
(Aimed at single in­
come families and 
paid for children up to 
16 and dependent 
full-time students up 
to 18 years)

•Childcare assistance •Childcare rebate •Child care benefit

sponsibility for the day-to-day care, 
welfare and development of a young 
person in their care. Under the F a m ily  
L a w  A c t 1 9 7 5  as amended by the F a m ily  
L a w  R efo rm  (C o n s e q u e n tia l A m e n d ­
m en ts) A c t  1 9 9 5 , most parents separat­
ing and seeking orders relating to the 
care of their children from the Family 
Court, would both retain such legal re­
sponsibility.

However, some parents, although 
sharing the care of their children, were 
unable to establish the relevant legal re­
sponsibility. These included parents 
who obtained orders prior to the amend­
ing Act, that is those having orders giv­
ing ‘custody’ to one parent and ‘access’ 
rights to the other parent. Also affected 
were parents who obtained orders after 
the amendments to the F a m ily  L a w  A c t  
1975, but where the legal responsibility 
for day-to-day care was given to one 
parent solely, with the other parent re­
taining rights o f contact only. Several 
Federal Court decisions including S e c ­
re ta ry  to  the D S S  v F ie ld  (1989) 52 SSR  
694; S e c r e ta r y  to  th e  D S S  v W ette r  
(1993) 73 SSR  1065; E llio t v  S e c re ta ry  
to  the D S S  (1995) 2( 1) SSR  10 and V idler  
v S e c re ta ry  to  th e  D S S  (1995) 2(2) SSR  
26 placed significant restrictions on a 
‘contact’ or ‘access’ parent’s ability to 
establish their legal responsibility for 
the day-to-day, care, welfare and devel­
opment of their child or children. Those 
cases required that there be extended ac­
cess to a child by the ‘non-custodial’ 
parent, which of necessity would need to 
include the duty to care for the child and 
to have control o f the child. A period of 
at least 14 consecutive days was said to 

i be necessary in most circumstances.
\T h u s  parents with weekend access, for

example, even if frequent and regularly 
exercised, could not establish that they 
had a ‘dependent child’ and would not 
be e n title d  to a sh a re  o f  fam ily  
allowance.

‘FTB child’
Under the new system a dependent child 
is now known as an ‘FTB child’. An 
adult will have an FTB child (under 18 
years) if:

• the adult is legally  responsib le  
(whether alone or jointly with some­
one else) for the day-to-day care, wel­
fare and development of the child and 
the child is in the adult’s care;

• a family law order or registered 
parenting plan is in force and the adult 
is someone with whom the child is to 
live or have contact under the order or 
plan, and the child is in the adult’s 
care;

• the child is in the adult’s care and is 
not in the care of anyone else with the 
legal responsibility for the day-to-day 
care, welfare and development of the 
child.

Where the child is over 18, the require­
ment is that the child be in the adult’s 
care.

Thus, those ‘non-custodial’ parents 
who could not formerly gain access to a 
share of family allowance are intended 
to gain an entitlement to the new family 
tax benefit, commensurate with the pro­
portion of time that they care for their 
child or children. The exception is that a 
parent with less than 10% care will not 
be eligible, and the other parent will be 
paid 100% of the benefit.

While this clearly has the advantage 
of recognising the shared responsibility

of both parents in caring for children, it 
will also mean that a number of recipi­
ents formerly receiving full payment 
may be disadvantaged. This is concern­
ing because the reduction in entitlement 
will occur whether or not the other par­
ent claims, or is entitled to receive (after 
application of the income test), their 
share of the family tax benefit. This is 
because the Secretary is entitled to de­
termine the percentage of family tax 
benefit to which a person is entitled 
where a child is an FTB child of two 
people who are not members of the 
same couple. Formerly, a declaration 
that family payment was to be shared 
could only be made where both parents 
were qualified for the payment. Qualifi­
cation involved an income and assets 
limit. In some circumstances the new 
scheme will operate to the detriment of 
primary carers, mainly women, who are 
d e p e n d e n t on  s o c ia l  s e c u r ity  
entitlements, particularly when their 
former partners are self-supporting and 
do not have the same financial needs.

A further concern arises where one 
parent claims their family tax benefit 
throughout the year and is assessed as 
entitled to a certain percentage accord­
ing to the amount o f time the child or 
children are stated to be in their care. 
There is no requirement to notify the 
other parent o f the assessment. Should 
the other parent subsequently claim an 
entitlement, say at the end of the finan­
cial year, disputes may well arise about 
the percentage to which each parent is 
entitled, and such a situation may well 
result in a debt being raised.

Debt provision
The debt provision applies widely, to 
generally make any overpayment of 
family assistance a debt due to the Com­
monwealth. Waiver of a debt has been 
further restricted. Where a debt has 
arisen solely as a result o f administrative 
error and the debtor has received the 
payments in good faith, there is now an 
additional requirement that the person 
would suffer severe financial hardship if 
the debt were not waived. This addi­
tional requirement applies if  the debt is 
not raised within specified time periods.

Rights of review
Rights of review are extended under the 
new scheme, in the sense that decisions re­
lating to childcare benefit can now be re­
viewed by the SSAT and the AAT. 
However, a person must seek internal re­
view of any decision relating to family as­
sistance within 52 weeks of notification.

[A.T.]
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