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Having regard to the Department’s 
error in th is ca se , co u p led  w ith  
Brittains’s lack o f knowledge o f how the 
family payments system worked, and 
her responsibility for the care o f her 
partner’s mother, the AAT found that 
special circumstances did exist in this 
situation, and that the whole o f  the debt 
should be waived. In passing, the AAT 
expressed serious reservation about the 
Department practice o f carrying over es­
timates from one tax year to the next.

Form al decision

The AAT set aside the decision under re­
view and substituted the decision that 
the debt for the period in question be 
waived.
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Background
Finley applied for parenting allowance 
(PA) on 24 February 1997, disclosing in 
her application that she had a partner. By 
letter dated 11 March 1997, the Depart­
ment advised Finley that payment o f PA 
had been approved, the letter also advis­
ing her o f the obligation to advise the De­
partment should her own or her partner’s 
income exceed certain levels. A later let­
ter in March 1997 incorporated similar 
notification obligations. Her partner ap­
plied for and received newstart allow­
ance (NS A) from 10 March 1997 until 10 
October 1997, and between 22 Septem­
ber 1997 and 28 November 1997 was 
employed in a casual position, earning 
$12,218 according to the employer re­
cords or $9330 (according to the Depart­
ment’s records o f the partner’s declared 
income) in this period o f employment. 
The Tribunal was unable to conclude as 
to which figures were those used by the 
partner on his NS A forms, but it was 
agreed that he had actually declared sub­
stantial amounts o f income and that no 
NS A was paid to him as a result during 

y his period o f employment.
V

Owing to Department error the part­
ner’s income was not taken into account 
in determining the PA to be paid to 
Finley, as a result o f which she was paid 
both basic PA and additional PA in the 
period 25 September to 20 November 
1997. The Department accepted that she 
was entitled to basic PA in this period.

The Department sought to raise an 
overpayment o f PA totalling $1125. On 
review by an authorised review Officer 
(ARO) the amount involved was re­
duced to $900, the ARO determining 
that the payment made on 25 September 
1997 was not a debt owing to the appli­
cation o f legislative changes to s. 1223 of 
the Act.

Legislation
The rate o f PA is determined by applica­
tion o f S.1068A-A3 o f the S o c ia l S ecu ­
r ity  A c t 1991 (the Act) and requires an 
income test incorporating a partner’s in­
come to be taken into account. The Act 
by s. 1223(1) provides that a debt to the 
Commonwealth may arise in certain sit­
uations:

1223.(1) Subject to subsections (1A) and 
(1B), if an amount has been paid to a person 
by way of social security payment on or af­
ter 1 October 1997 and:
(a) the recipient was not qualified for the 

social security payment when it was 
granted; or

(b) the amount was not payable to the re­
cipient;

the amount so paid is a debt due to the Com­
monwealth.
A debt may be waived where the pay­

ment in question arose solely due to ad­
ministrative error and where the payment 
was received in good faith (S.1237A), 
whilst further waiver grounds are pro­
vided in S.1237AAD which allows 
waiver where special circumstances can 
be said to exist. That section reads:

1237A AD. The Secretary may waive the 
right to recover all or part of a debt if the 
Secretary is satisfied that:
(a) the debt did not result wholly or partly 

from the debtor or another person 
knowingly:
(i) making a false statement or false 

representation; or
(ii) failing or omitting to comply with 

a provision of this Act or the 1947 
Act; and

(b) there are special circumstances (other 
than financial hardship alone) that 
make it desirable to waive; and

(c) it is more appropriate to waive than to 
write off the debt or part of the debt.

The decision
The Tribunal accepted that Finley, 
whilst aware o f her partner’s casual em­

ployment, was unaware o f  his hours 
worked or o f his income, but knew that 
he was reporting his earnings through 
his NS A forms. The Tribunal also ac­
cepted, as had the ARO, that Depart­
mental error had occurred in relation to 
the PA payments in the period in ques­
tion, by its failure to check the partner’s 
income with the payment o f  PA, and that 
this was the cause o f the overpayment. 
The Tribunal held that Finley’s failure 
to tell the Department what it already 
knew —  that is, her partner’s earnings 
—  was irrelevant to the occurrence of 
the overpayment.

T he T ribunal then  co n sid er ed  
whether the PA payments were received 
by Finley in good faith. The Tribunal 
noted the decision in P r in c e  a n d  S ecre ­
tary, D e p a r tm e n t o f  E m ploym en t, E du ­
ca tio n  a n d  Youth A ffa irs  3(3) SSR  37 
which considered the meaning o f ‘good 
faith’ in relation to a similar provision of 
the S tu d en t a n d  Youth A ss is ta n c e  A c t 
1973 . In that case the Federal Court had 
concluded that the focus in relation to 
good faith should be:

...the state of mind of a person concerning 
his or her receipt of the payment: if that per­
son knows or has reason to know that he or 
she is not entitled to a payment received -  ie, 
is not entitled to use the moneys received as 
his or her own — that person does not re­
ceive the payment in good faith.

In this situation, the Tribunal noted 
that Finley understood that her partner’s 
in c o m e  w as b e in g  rep orted  to 
Centrelink, and that she had no reason to 
believe that she was not entitled to pay­
ment o f PA. Even had she been aware o f  
her partner’s income details, the Tribu­
nal concluded it would be unreasonable 
to expect Finley to be aware whether an 
overpayment had occurred, given the 
com p lex ity  o f  the PA ca lcu la tion  
process.

Form al decision

The Tribunal found that the amount of 
the debt was $ 1125 but that the whole of 
the amount o f the debt should be waived.
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