
166 AAT Decisions

income for 1996/97 exceeded 10% of 
this estimate, consequently s.885 o f the 
Act required a recalculation of her enti
tlement and there was a debt, being the 
difference between what Morgan was 
entitled to and what she was paid.

Since the DSS raised the debt using a 
combination of s.885 and 886 of the Act, 
the Tribunal also considered the applica
tion of s.886.

It concluded that Mr Morgan’s change 
of jobs on 18 November 1996 was a noti
fiable event and that s.886 could also be 
used to recalculate entitlement since 
Morgan did not notify the DSS within the 
required 14 days (an issue not disputed).

W aiver
Section 1237AAC(4) allows for waiver 
where there is an unclaimed entitlement 
to parenting allowance. The subsection 
states as follows:

1237AAC(4) If:
(a) a debt arises from overpayments to the 

debtor; and
(b) the Secretary is satisfied that the 

overpayments did not result wholly or 
partly from the debtor or another person 
knowingly:

(i) making a false statement or false 
representation; or

(ii) failing or omitting to comply with a 
provision of this Act or the 1947 
Act; and

(c) the debtor or the debtor’s partner did not 
claim parenting allowance or parenting 
payment for the period (the overpay
ment period) when the overpayments 
were made; and

(d) an amount of parenting allowance or 
parenting payment would have been 
payable for that period if the debtor or 
the debtor’s partner had lodged a claim;

the Secretary must waive the right to recover
the debt to the extent set out in
subsection (5).

It was submitted by the Department 
that this subsection could not apply since 
Morgan failed to comply with a provi
sion o f the Act in that she did not advise 
of a change of jobs within 14 days as 
required.

The AAT agreed that Morgan failed to 
advise about the change of jobs and that 
she did this knowingly. However it did 
not agree that the overpayment resulted 
from her failing to comply with the Act 
as required by subsection (b).

The AAT concluded that the overpay
ment resulted from the variance between 
Morgan’s actual 1996/97 income and the 
estimate of this income. Mrs Morgan’s 
failure to comply therefore did not affect 
the overpayment. Consequently waiver 
under s.1237AAC(4) was required.

Special circum stances

The AAT found that there were no spe
cial circumstances that would justify 
waiver of the debt from 10 October 1996 
until the date that the new estimate of 
$45,980 was provided on 5 March 1997.

However after this date, there had 
been a delay in acting on the information 
provided. The Tribunal found that:

There seems to the Tribunal no good reason 
why the DSS in the present case, upon re
ceipt of the new income estimate from Mrs 
Morgan on 5 March 1997, did not take imme
diate steps to effect the appropriate family 
payment rate reduction on the basis of that 
information or, if that was not practicable, at 
least to notify Mrs Morgan that her present 
state of family payment was higher than she 
was entitled to and that action would be taken 
as soon as possible to calculate her appropri
ate family payment rate and recover from her 
the amount of the overpayment.

(Reasons, para. 33)

This constitu ted  special circum 
stances justifying waiver of the overpay
ment for the period 5 March 1997 to 10 
April 1997.

Conclusion

The AAT concluded that there was a debt 
for the period, but that part of the debt be 
waived under s.1237AAC(4) and that a 
further amount be waived in relation to 
the overpayment for the period from 5 
March 1997 to 10 April 1997 under 
S.1237AAD of the Act.

Form al decision

The AAT set aside the decision of the 
SSAT with directions that there was a 
debt, but that the Commonwealth’s right 
to recover:

(a) that part of the debt, equal to the amount 
of parenting allowance that would have 
been payable to Mrs Morgan or Mr Mor
gan during the overpayment period if the 
overpayments had not been made to Mrs 
Morgan, and Mrs Morgan or Mr Morgan 
had lodged a claim for parenting allow- 
ance, was to be waived under 
s.1237AAC(4) and (5) of the Act; and

(b) that part of the debt, consisting of the 
amount of overpayments of family pay
ment made to Mrs Morgan during the 
period from 5 March 1997 to 10 April 
1997, was to be waived under 
S.1237AAD of the Act.

[R.P.]

[Contributor’s note: Unfortunately the AAT did not 
indicate whether the basis for payment of family 
payment in 1996 was s. 1069 H18 (notifiable event) 
or H20-22 (request). Nor did it investigate the basis 
for payment in 1997, that is whether the estimate 
was used in 1997 under the authority of s. 1069 H15 
or HI 8.]
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SECRETARY TO  TH E DFaCS and 
GRAY & W ITCHARD 
(No. 19990541)

Decided: 23 July 1999 by S.A. Forgie,
I.R.W. Brumfield and A.M. Brennan.

Background

A delegate of the Secretary decided to 
raise and recover an overpayment of wife 
pension o f $7947.40 from Gray, and an 
overpayment o f an identical amount of 
d is a b il i ty  su p p o r t p a y m e n t from  
Witchard. The SSAT substituted a deci
sion that the Commonwealth’s right to 
recover both overpayments be waived.

Witchard suffered severe head inju
ries as a result o f a motor bike accident in 
1986. He regained his motor skills but 
has significant psychological deficits as 
well as cognitive deficits. Testing of 
Gray indicated that she has Tow-end bor
derline range Verbal IQ ... just above the 
Mentally Retarded classification’.

From 22 September 1994 Gray and 
Witchard were, after a break, paid pen
sions of $65.70 a fortnight, the amount 
being affected by compensation pay
ments Witchard was receiving.

A letter dated 30 September 1994 was 
sent to each. The letter sent to Gray con
cerned her claim for a wife pension and 
advised her that her pension would be 
$270.80 beginning from 6 October 1994. 
Her wife pension started from pension 
payday on 22 September 1994. Gray was 
advised that her payment was made up of 
a wife pension o f $268.20 and a pharma
ceutical allowance o f $2.60. On the back 
o f the letter, the letter contained the fol
lowing statement:

WHAT YOU MUST TELL US

Under sections 172 and 173 of the Social Se
curity Act 1991 you must tell us within 14 
days ... if any of these things happen, or may 
happen. You can tell us by writing to us, by 
phoning or you can come in and talk to us at 
any one of our offices.

Income

If your combined income, not including 
maintenance, becomes more than $90.00 per 
week;

If you or your partner claim or receive com
pensation;

you may get more pension if your income 
goes down, so tell us of any changes;
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A similar letter was sent to Witchard 
at an address in Ballina about his disabil
ity support pension. He was paid an 
amount of $270.80 starting from pension 
payday 22 September 1994. The Secre
tary’s representative accepted that these 
letters were written in error, Witchard’s 
compensation payments were ongoing, 
and the Department knew about the pay
ments. Gray stated that she had queried 
the amount of payment by going in per
son to the DSS office in Ballina.

The law
The Act defines compensation pay
ments, and sets out how a person’s social 
security paym ents, or the payments 
made to the person’s partner, are affected 
by compensation payments. There is no 
dispute that Witchard received compen
sation payments during the relevant peri
ods. There were legislative amendments 
in September 1995, but the sections relat
ing to compensation remained substan
tially unchanged.

Subsection 132(1) provides:
The Secretary may give a person to whom 
disability support pension is being paid a no
tice that requires the person to inform the De
partment if:
(a) a specified event or change of circum

stances occurs; or
(b) the person becomes aware that a speci

fied event or change of circumstances is 
likely to occur.

The notice may only specify an event 
or change of circumstances if the occur
rence of the event or change may affect 
the payment of the pension (s. 17(2)). 
C ertain form alities are required by 
s. 132(3). The AAT stated that there was 
no question that these formalities were 
complied with in the notice sent to 
Witchard on 24 September 1994. Section 
172 sets out similar requirements for 
wife’s pension, and again they were com
plied with in relation to the notice sent to 
Gray.

If a person does not comply with a no
tice sent under either s. 132 or s.172, 
s. 1224( 1) becomes relevant. It provides: 

If:
(a) an amount has been paid by a recipient 

by way of social security payment: and
(b) the amount was paid because the recipi

ent or another person:
(i) made a false statement or a false 

representation; or
(ii) failed or omitted to comply with a 

provision of this Act or the 1947 
Act;

the amount so paid is a debt due by the recipi
ent to the Commonwealth,

Section 1170 provides for the situation 
where compensation affected payments 
were made and the amount of the pay

ment was not reduced during the period 
that periodic compensation payments 
were received.

O f these, only s. 1170(4A) is relevant. 
It provides:

(4) If:
(a) the person is a member of a couple; and
(b) the person’s partner receives a compen

sation affected payment...

the recoverable amount is equal to the 
smaller of the following amounts:
(c) the sum of the periodic compensation af

fected payments made to the person for 
the periodic payments period; and

(d) the payments of the compensation af
fected payment... made to the person’s 
partner for the periodic payments pe
riod.

Where a debt is due to the Common
wealth, the Secretary may write off or 
waive the debt in the circumstances set 
out in ss.1236 and 1237-1237AAD. The 
relevant sections are:

1237A(1) Subject to subsection (1A), the 
Secretary must waive the right to recover the 
proportion of a debt that is attributable solely 
to an administrative error made by the Com
monwealth if the debtor received in good 
faith the payment or payments that gave rise 
to that proportion of the debt.

1237AAD The Secretary may waive the 
right to recover all or part of a debt if the Sec
retary is satisfied that:
(a) the debt did not result wholly or partly 

from the debtor or another person know
ingly:

(i) making a false statement or a false 
representation; or

(ii) failing or omitting to comply with 
a provision of this Act or the 1947 
Act; and

(b) there are special circumstances (other 
than financial hardship alone) that make 
it desirable to waive; and

(c) it is more appropriate to waive than to 
write off the debt or part of the debt.

Facts
It was accepted that at all times between 
6 O ctober 1994 and 7 March 1997 
Witchard received payments of compen
sation payments from MMI Insurance. 
Those payments were ‘compensation’ 
within the meaning of s,17(2) of the Act 
at all relevant times.

Findings
The AAT found that there an overpay
ment for the period 6 October 1994 and 
24 September 1995 of disability support 
payment to Witchard.

Whether or not Mr Witchard complied with 
the notice sent to him pursuant to s. 132 has 
no relevance for s. 1170 permits recovery 
whether or not he complied with that notice. 
As to Gray, s. 1170 makes no provision for 
recovery from her. Indeed, it is apparent

from Item 4 that Mr Witchard is responsible 
to repay the whole of the amount which 
would have been withheld from their com
bined compensation affected payments had 
s. 1168 been properly applied at the appropri
ate time:

(Reasons, paras 79-80)

S ection  1168(1) and m ean ing o f  
‘received’
As to the period between 25 September 
1995 and 7 March 1997 the AAT said: 

While the substantive provisions of 
s. 1168(1) remained the same after 25 Sep
tember 1995, there was a significant change 
in the definition of a ‘ compensation affected 
payment'. That was to the effect that it now 
includes ‘'a former payment’ which, in turn, 
includes an unemployment benefit paid un
der the Social Security Act 1947 (1947 Act). 
Witchard was in receipt of such a benefit at 
the time that he was involved in the accident 
which gave rise to his entitlement to the com
pensation he received ... there is a question 
whether or not Mr Witchard was entitled to 
receive an unemployment benefit at the time 
of the accident because there is evidence to 
suggest that he may have been working at the 
time. This raises an initial question as to 
whether para. 1168(1 )(c) is referring to his 
"not ... receiving' a compensation affected 
payment in the sense of his ‘not... receiving 
and entitled to receive' that compensation 
affected payment or in the sense of his ‘re
ceiving regardless of his entitlement to re
ceive

(Reasons, paras 81-82)
The AAT decided that ‘received’ in 

para. 1168(l)(c) means ‘received and en
titled to receive’.

The AAT decided to look at the situa
tion both on the basis that Witchard was 
entitled to receive unemployment benefit 
at the time o f the accident and on the ba
sis that he was not so entitled.

If  Witchard were not entitled to unem 
ployment benefit at the time of the acci
dent, both his and G ray’s payments 
should have been reduced in accordance 
with s. 1168. As they were not so reduced, 
he would have to repay an amount calcu
lated in accordance with s.1170, and his 
compliance with notices sent under s. 132 
w ou ld  not be re lev an t. M oreover, 
Witchard would be liable to repay the 
amount paid to Gray during that period 
as well.

If  he were entitled to receive unem
ployment benefit, then s. 1168 did not ap
ply to h im , and the com pensation  
payments should be treated as ordinary 
income in calculating his rate of disabil
ity support pension. This was so even 
though the compensation-affected pay
ment he was receiving at the time was not 
the same compensation-affected pay
ment he received during the periodic 
payment period. The amounts overpaid.
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however, could only be recovered if 
Witchard and Gray failed to comply with 
the notices sent to them, requiring them 
to inform the DSS when their income ex
ceeded $90 a fortnight.

Was there a failure to comply with 
r e c ip ie n t  n o t if ic a t io n  n o t ic e s?  
Meaning o f ‘requiring’ to notify
The AAT referred to the judgment of 
Forster CJ in S h e rv ill v  S h e a re r  (1979) 
26 ALR 454 in the context o f the Traffic  
A c t 1 9 4 9  (NT), as to the meaning o f ‘re
quired’. The AAT stated:

If notices are sent by DSS or Centrelink in 
the honest and reasonable belief that they 
will be understood, then they can be said to 
be notices ‘requiring’ certain things even if 
the recipients of those notices do not under
stand the notices. Conversely, if they are not 
sent with that honest and reasonable belief 
and the person does not understand them, 
they cannot be said to be notices ‘requiring’ 
certain action and cannot be notices under 
those sections.

It is not an answer to our interpretation to say 
that administrative expediency requires that 
a standard notice be sent to all of those who 
have dealings with Centrelink or its prede
cessor, DSS. Administrative expediency re
quires that course of action when Centrelink 
has no knowledge that a recipient of its no
tices is likely to have difficulty understand
ing them. Centrelink is not, however, simply 
a conduit for the payment of money in cir
cumstances stipulated by Parliament. As the 
Tribunal said in Re Van Brummelen and Sec
retary, Department of Social Security (1995) 
37 ALD 729 (Deputy President McDonald, 
Senior Member Barnett and Dr Billings, 
Member):

‘That ...is altogether too bland a statement, 
because it ignores the administrative reality 
of how the function determined by parlia
ment is to be achieved: bearing in mind the 
reason for having such legislation in the first 
place is to make provision for those who can
not, for a variety of reasons, make provisions 
for themselves. ... ’ (page 734)

When it does have knowledge of a person’s 
intellectual impairment and that he or she is 
likely to have a limited understanding of no
tices sent by Centrelink, good administration 
may require that particular arrangements be 
made for him or her. It may be, as recom
mended by the Tribunal in Re Van 
Brummelen, that some provision should be 
made in the claim form for notification of a 
third person to whom information may be 
sent on those persons’ behalf.

(Reasons, paras 94-96)
The AAT held  that C en tre lin k ’s 

knowledge includes information in re
ports on clients and information known 
to social workers, whether that informa
tion is known to particular client service 
officers or not. Therefore, neither Gray 
nor Witchard were sent notices under 
s.132 or 172. Therefore, there were no re
coverable debts against them for the

period 25 September 1995 to 7 March
1997.

The AAT also accepted that Gray and 
Witchard had attempted to inform the 
DSS that their income was above the $90 
a fortnight limit in the letters sent to 
them, albeit that their efforts were not un
derstood or acted on by DSS staff in 
Ballina.

Waiver
The AAT considered the issue of waiver 
for the entire period o f 6 October 1994 to 
7 March 1997. It held that the whole of 
the debts were attributable solely to ad
ministrative error and should be waived 
under s.l237A ofthe Act. The DSS knew 
o f the ongoing compensation payments 
to Witchard. The errors were then com
pounded by the failure to issue proper no
tices to W itchard or Gray. N either 
Witchard or Gray contributed to the er
rors, indeed they drew the attention of the 
DSS to them. The AAT referred to S ecre 
ta ry  to  th eD E E T Y A  vP r in c e  3(3) SSR  37, 
and held that after their visit to Ballina, 
that is after the first payment, both 
Witchard and Gray received the pay
ments in ‘good faith’, as that is defined in 
P r in c e .

The AAT also held that any overpay
ment should be waived under s.1237 
AAD. The debts did not arise as a result 
o f any failure or omission in complying 
with any obligation under the Act. The 
circumstances were ‘special’ as that term 
has been explained in G roth  v S e cre ta ry  
to  th e  D S S  2(1) SSR  10. The intellectual 
impairment of both Gray and Witchard, 
and their attempts to deal with Centrelink 
were ‘special circumstances’.

Formal decision
The S SAT’s decision was affirmed.

[A.B.J

Com pensation: 
date o f
com m encem ent o f 
lum p sum  
preclusion period
ROBINSON and SECRETARY TO 
THE DFaCS 
(No. 19990398)

Decided: 9 June 1999 by P. Burton. 

Background
The applicant was injured as a result of a 
chemical spill on 31 March 1980. The ap
plicant continued to work despite various 
symptoms associated with the accident. 
He changed to other duties with his em
ployer and last worked in March 1994. 
He remained on sick leave until his re
tirement on 24 August 1994.

As the symptoms worsened, he sought 
legal advice and damages were claimed 
against his employer. The link between 
his illness and the chemical spill was an 
issue, however the potential damages 
were substantial. On 2 March 1998 Rob
inson received a lump sum settlement for 
damages.

Prior to accepting the settlement mon
eys Robinson’s solicitor received from 
Centrelink conflicting advice concerning 
the commencement date of any preclu
sion period. The first advice was that the 
date would run from when Robinson 
stopped work, the second advice, which, 
on the date of the hearing, was that ‘ ... it 
was likely that the preclusion period in 
Mr Robinson’s case, commenced on the 
date o f the chemical spill incident’. This 
was consistent with the solicitor’s view 
and meant that Robinson could expect to 
receive the settlement moneys without 
any deductions.

After the settlement was finalised, a 
preclusion period was imposed from 26 
August 1994 to 15 May 1997 and a debt 
raised of $20,039 in respect o f disability 
support pension paid from September 
1994.

Robinson said that he would not have 
accepted the settlement if  he had been 
aware of the amount of the payback, but 
would have ‘hung out’ for more.

The applicant appealed to the SSAT 
w hich  a ff irm e d  the  D e p a r tm e n t’s 
decision.

The argument put to the AAT was 
that:
• the preclusion period should com

mence at the time that Robinson suf
fered his illness (31 March 1980), not
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