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to be a fully documented diagnosed con
dition w hich had been investigated, 
treated and stabilised. As a result, no im
pairment rating could be assigned.

The fo rm al decision
The decision to reject the disability sup
port pension claim was affirmed.

[K.deH.]
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B.J. McMahon.

Background
Preston worked underground in a col
liery until 17 October 1997 when, only 
six months before he would have reached 
compulsory retirement age, he accepted 
a voluntary redundancy package. On 20 
October 1997 he applied for newstart al
lowance (NSA), indicating in his appli
cation that he suffered from a heart 
condition and that he intended to apply 
for the disability support pension (DSP) 
although no DSP claim form was given 
to him at that time. His application for 
NSA was rejected due to the application 
o f income maintenance provisions. He 
applied for a carer pension on 16 April 
1998 and for the DSP on 19 August 1998.

The issue
The key issue was whether Preston had a 
continuing inability to work on 20 Octo
ber 1997, the date he lodged his claim for 
NSA. The SSAT had found that Preston 
did have such an inability to work in 
April 1998 (subsequently conceded by 
the Department) but not on the date o f his 
first application for income support.

The law
The qualification for DSP is set out in 
s.94 o f  the S o c ia l S e c u r ity  A c t 1991  (the 
Act). The only qualification requirement 
in dispute in this matter was that pro
vided under s.94(l)(C )(i) that an appli
cant have ‘a continuing inability to work’ 
at the date o f  the relevant claim.

Under s. 100(2) o f the Act an initial 
claim for another pension may be treated

as a claim for DSP under limited condi
tions. That section provides:

100.(2) If:

(a) a person makes a claim (in this subsec
tion called the ‘initial claim’) for:

(i) a social security or service pension, 
a social security benefit or a 
parenting payment; or

(ii) a pension, allowance, benefit or 
other payment under another Act, 
or under a program administered 
by the Commonwealth, that is sim
ilar in character to a disability sup
port pension; and

(b) on the day on which the person makes 
the initial claim, the person is qualified 
for a disability support pension; and

(c) the person subsequently makes a claim 
for a disability support pension; and

(d) the Secretary is satisfied that it is reason
able for this subsection to apply to the 
person;

the person ls provisional commencement day
is the day on which the person made the ini
tial claim.

The evidence
In his evidence, Preston stated that his 
work at the colliery was a ‘sitting job’, 
the ‘easiest at the mine’ and that he did 
not regard his work as heavy. He would 
have preferred to continue to work until 
retirement, but accepted the package as 
the money was ‘right’ and because o f his 
health conditions.

Preston had suffered form a heart con
dition for many years, and underwent 
by-pass surgery in 1988. He had made an 
appointment to see his doctor on 20 Oc
tober 1997 as he was experiencing chest 
pain and actually saw his doctor on the 
day he lodged his NSA claim. By April 
1998 he had been referred for further 
tests and specialist treatment, although 
Preston told the Tribunal that he consid
ered his symptoms were not at that time 
any more serious than when he ceased 
work at the colliery. The Department 
sought details o f  Preston’s health from 
his general practitioner, who replied on 
30 July 1998 and commented on Pres
ton’s health as at the date he had ceased 
work. His doctor noted that Preston suf
fered from several conditions including 
exertional chest pain, obesity, hyperten
sion, dyspepsia, high frequency nerve 
loss, right median nerve compression, 
osteoarthritis o f  the right hand and 
paraesthesia o f the left hand. The doctor 
concluded that these conditions pre
vented all manual work, and that clerical 
or light manual work would be impossi
ble due to Preston’s hearing and hand im
pairments. He added ‘... Despite the fact 
that he was employed (in labouring/man- 
ual work) in the coalmines, his long

association with the industry and work
place enabled him to tailor the type o f  
work to prevent any adverse symptoms. ’

Inability to w ork
The Tribunal accepted that there was 
clear and unequivocal medical evidence 
that Preston was unable to work at the 
date o f  his claim for NSA. Although he 
had continued to work until only a few  
days before this claim was lodged, the 
Tribunal concluded that the medical evi
dence was such that:

... It would have been a triumph of hope over 
experience and medical advice to express a 
desire to continue to work until his 60th 
birthday. An inability to work cannot mean 
an ability to pursue employment whilst suf
fering an unacceptable level of pain or im
pairment.

(Reasons, para. 17)
Applying s. 100(2) o f  the Act, the Tri

bunal further accepted that Preston’s 
claim for N SA  should be treated as a 
claim for DSP.

Form al decision
The Tribunal set aside the decision under 
review and substituted the decision that 
Preston’s provisional commencement 
date for DSP was 20 October 1997.

1P.A.S.)
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Husar sought review o f  a decision o f  the 
SSAT, which affirmed the decision o f  an 
authorised  rev iew  officer , that the 
amount o f  $874.40 in sole parent pension 
paid to Husar between 10 July 1997 and 
21 August 1997 had been overpaid and 
was recoverable from her.

The facts
The undisputed facts were that Husar had 
commenced work on 21 April 1997 and, 
on that day, she notified Centrelink ac
cordingly. On 17 June 1997, Husar com
pleted a review  form in w hich she 
notified her earnings for the preceding 
six weeks. This form was received by 
Centrelink on 23 June 1997. On 7 July 
1997, Centrelink sent Husar an advice 
letter. She did not notify Centrelink that j
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