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Special circumstances 
and compensation 
payments: a narrowing 
of discretion
In the recent Federal Court decision of H a i
d a r  v S ecretary  to  the D SS  (reported in this 
issue), Hill J considered the scope of the 
discretion available to a decision maker un
der s. 1184 of the S ocia l Security  A c t 1991  
to disregard the making of a compensation 
payment. That section enables the Secretary 
to treat the whole or part of a compensation 
payment as not having been made when as
sessing a person’s entitlement to a social 
security payment, if the Secretary thinks it 
appropriate to do so in the special circum
stances of the case.

In Haidar’s case the A AT had determined 
that special circumstances existed such that 
it was appropriate to disregard all or part of 
the compensation payment received by him. 
The A AT then went on to determine how the 
discretion should be exercised, that is the 
extent to which the preclusion period, a pe
riod during which he was not entitled to 
receive benefits due to the receipt of com
pensation, should be reduced. This period 
had already been served by Haidar, during 
which he suffered extreme financial hard
ship.

The A AT took into account Haidar’s cir
cumstances ‘before, during and after the pre
clusion period’, in particular Haidar’s 
‘present circumstances which, while they re

main straitened, have improved consider
ably since the end of the preclusion period’. 
On that basis the AAT decided not to reduce 
the preclusion period in its entirety, but to 
reduce it for a number of weeks only.

The Federal Court held that it was an 
irrelevant consideration for the AAT to have 
taken into account the improvement in Hai
dar’s circumstances following the preclu
sion period, because that improvement had 
nothing to do with events occurring during 
the preclusion period. Hill J took the view 
that, in exercising the discretion to disregard 
a compensation payment, factors occurring 
after the expiration of a preclusion period 
will only be relevant to the decision where 
there is a nexus between those factors and the 
circumstances relating to the compensation 
payment and preclusion period. Haidar’s cir
cumstances had improved because he was 
granted child disability allowance, a matter 
which had nothing to do with the application 
of a preclusion period to his entitlement for 
sole parent pension.

In Haidar’s case, the likely outcome 
would be the further reduction of the preclu
sion period once the matter was again con
sidered by the AAT, a positive outcome for 
the social security beneficiary. However, it 
seems likely that, in many cases, such bene
ficiaries will suffer a deterioration in their 
financial situation following a preclusion pe
riod. Often there will be a relevant nexus 
between this deterioration and the circum
stances arising out of the preclusion period,
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(
ued by reference to the net assets backing 
them.

The SSAT obtained a valuation of the 
rental property from the Australian Val
uer’s Office. According to this valuation, 
the property value varied from $950,000 
to $1,035,000 in the period in question. 
The SSAT accepted this valuation as 
more reliab le  than either the estate 
agent’s opinion provided by GA or the 
value written in the unit trust’s accounts. 
It adjusted the net asset value o f the unit 
trust (and therefore o f its units) accord
ingly.

The SSAT did not accept that the net 
asset value o f the unit trust should be 
reduced on the basis that debts owed to it 
could not be repaid. It noted that the debts 
had not been written down in the period 
in question, and were legally enforce
able. The SSAT commented that the GA 
family entities had received the benefit of 
legitim ate taxation  advantages from 
maintaining the debts through the period 
in question, and it was inappropriate to

accept a different view of their existence 
retrospectively, for social security pur
poses.

The adjusted value of the units held 
by GA, combined with other less signifi
cant assets, were well above the amount 
at which jobsearch and sickness allow
ance would reduce to nil. The SSAT 
could not consider whether the value of 
the units should be disregarded for the 
period of the debt as GA had never re
quested this at the time. In respect o f his 
new claim, the SSAT considered whether 
the value of the assets should be disre
garded. Given that GA was living with 
his mother who had demonstrated a pre
paredness to support him, and was also in 
a position to call on money owed to him 
by the family trust, he would not suffer 
severe financial hardship.

The SSAT was also satisfied that GA 
had made false statements, which caused 
the debt. His financial circumstances 
were such that recovery was appropriate. 
The presence of chronic fatigue syn

drome was not in itself enough to justify 
waiving recovery.

[C.H.]

Opinion continued fron t fro n t page

but not always. The approach adopted by Hill J means that 
a decision m aker w ill not be able to have regard to unfore
seen and unrelated  events which affect a person’s circum
stances follow ing the preclusion period. The totality o f the 
person’s circum stances cannot necessarily be taken into 
account in determ ining w hether a person should be re
quired to repay com pensation-affected payments received 
by them  during a preclusion period, or whether entitle
m ents w ithheld  by the Departm ent during such a period 
should be paid at a later date.

In adopting this approach Hill J took into account the 
po licy  considerations behind s. 1184(1). A lthough that 
section is expressed in term s which give the decision 
m aker a w holly unfettered  discretion, the approach o f Hill 
J clearly narrow s that discretion, with potentially adverse 
consequences for some social security recipients.

Retiring Editor
The SSR  w ould like to take this opportunity to acknow
ledge the generosity  and skill o f Christine Heazlewood, 
who has given a great deal o f her time and effort, as 
contributor and editor o f  the SSR over the past five years. 
Her input and expertise has been invaluable.

Thankyou Christine!
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