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Opinion

case, the decision maker must look at the
case on its merits, in order to determine
whether the matter otherwise falls
within the exemption set out in
s.739A(7).

Although the depletion of a person’s
funds can, of itself, constitute a substan-
tial change in circumstances, this will
usually be caused by some other signifi-
cant event, so that the question will in-
evitably be whether that event was
within the person’s control. The deple-
tion of limited funds on ordinary living
expenses cannot, however, be catego-
rised as ‘substantial’.

The test of what constitutes a ‘sub-
stantial’ change must have a subjective
as well as an objective component.
Where a person arrives in Australia with
insufficient funds or resources, believ-
ing, however, that those resources are
sufficient to support them for a given
period, in circumstances where that be-
lief is reasonable at the time it is formed,
the expenditure of the insufficient funds
can be categorised as a substantial
change in circumstances.

A change of circumstances occur-
ring prior to a person’s arrival in Austra-
lia can constitute the relevant change in
circumstances encompassed by
8.739A(7), provided that, at the time of
the event which is relied upon as consti-
tuting the change, the person was irrevo-
cably committed to the migration
process.

The difference between a migrant’s
expectations as to a relevant aspect of
life in Australia and the reality of life
here can constitute a change of circum-
stances within s.739A(7), where the
source of those expectations involves
the inadequacy or inaccuracy of infor-
mation available in the country of origin,
rather than being the product of wishful
thinking on the part of the migrant.

These principles have been applied
in a number of subsequent decisions in-
cluding Tadros and Secretary to the DSS
(decided 26 February 1998), Singh &
Kaur and Secretary to the DSS (decided
2 March 1998), Fomin and Secretary to
the DSS (decided 12 March 1998), and
Shaikh and Secretary to the DSS (de-
cided 8 April 1998).

However there would appear to be
some inconsistency in the application of
the principles enunciated by Justice
Mathews to a person’s particular cir-
cumstances. In Tadros the AAT accepted
that no adequate information was pro-
vided to the Tadros family informing
them of changes to income support or
the amount of funds they would need to
take to Australia. Had the information
been provided the family could have

arrived earlier. Tadros had sought infor-
mation from the Australian Embassy in
Egypt about income support, but was
unable to obtain clear information, apart
from being told that income support was
generally available for people who stud-
ied English or were looking for work.
The AAT did not examine what informa-
tion was set out in letters sent to the
Tadros family about the migration proc-
ess. Tadros formed the view that because
she and her husband held qualifications
listed as those to be considered for mi-
gration purposes, they would easily ob-
tain work. No one informed her
otherwise. She also believed that her
English was adequate despite being told
she would be required to undertake Eng-
lish ianguage tuition upon arrival in
Australia. Tadros arrived with about
$4000, an amount that was expended on
accommodation and living expenses
within a short period. The AAT consid-
ered that the failure of the Embassy to
provide relevant information about the
Tadros’ true employment prospects, the
inadequacy of their funds and the diffi-
culties their language skills would cause
in finding employment, involved a
change in circumstances, occurring after
they were irrevocably committed to the
migration process, which the AAT took
as the date on which the application to
migrate was accepted by the authorities.

On the other hand, in Shaikh, the
AAT accepted that Shaikh had made sig-
nificant efforts to obtain information
about conditions in Australia, but little
was available in Pakistan, and that he
had been provided with inaccurate and
misleading information about the appli-
cation of a waiting period for benefits by
the authorities in Pakistan. However,
Shaikh’s belief that he would find em-
ployment soon after arrival in Australia
was considered by the AAT to be based
upon his own unrealistic expectations.
The inaccurate information provided re-
garding the waiting period was not rele-
vant as it was not a factor relied upon by
Shaikh in deciding to migrate. The fail-
ure by the Embassy to respond appropri-
ately to Shaikh’s inquiries did not
change the situation. The information he
did receive was scanty and accordingly
the objective test as to what constitutes
a substantial change could not be satis-
fied.

Again in Singh, the AAT accepted
that, although the Singhs were provided
with totally inadequate information and
were ill prepared for what they faced in
Australia, their migration plans were
doomed to failure at the outset by their
lack of resources, and were com-
pounded by lack of up-to-date informa-
tion about the employment situation.
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This could not constitute a change in
circumstances, however.

As noted by Justice Mathews in
Fomin, the unfortunate plight of newly
arrived migrants who arrive with insuf-
ficient resources and find themselves
subject to the two-year waiting period,
is, in most cases, attributable to the fail-
ure of Australian authorities to ade-
quately inform applicants about realistic
employment prospects, the restrictions
on available benefits and the funds
needed to sustain them in Australia dur-
ing a two-year period.

However, it is doubtful whether the
mere failure of relevant authorities to
provide information, even where that
information is actively sought by a po-
tential migrant, can, of itself, form the
basis for a reasonable beliefas to a given
set of circumstances, as appears to have
been accepted by the AAT in Tadros. 1t
is also arguable that the AAT in that case
failed to adequately explore the point at
which the Tadros family became ‘ir-
revocably committed’ to the migration
process. It would seem that the test re-
quires more than the mere acceptance by
the authorities of a person’s application
to migrate.
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