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Sinanaj migrated from the former Yugo­
slavia to Australia in 1970. In June 1987 
he applied for and was granted DSP. On 
1 September 1989, Sinanaj, his wife and 
his young son returned to the former Yu­
goslavia to visit his mother-in-law who 
was seriously ill. Sinanaj successfully ap­
plied to the DSS to have the DSP and wife 
pension paid overseas.

While in the former Yugoslavia, Mrs 
Sinanaj gave birth to two daughters. Si­
nanaj, after encountering some difficul­
ties was able to return to Australia on 23 
July 1991. His wife and children were 
unable to leave the former Yugoslavia 
due to the war, and their inability to ob­
tain a passport, visas and tickets. The 
DSS cancelled Mrs Sinanaj’s wife’s pen­
sion. The DSS began paying Sinanaj 
DSP at the single rate because, although 
married, he was living separately from 
his wife on an indefinite basis, and she 
was not receiving a pension.

On 22 September 1993, Sinanaj ad­
vised the DSS that he and his wife were 
still married, that they had not separated 
and that the only reason they were living 
apart was because of the war in the for­
mer Yugoslavia. The DSS then decided 
to pay Sinanaj at half the married rate. 
Sinanaj applied to the DSS for his DSP 
rate to be reviewed as he continued to be 
married to and to support his wife and 
their 3 children. As a result, the DSS 
reviewed his file and decided to pay him 
at the saved single rate rather than the 
higher single rate. Sinanaj requested that 
an ARO review his case as he wished to 
receive the higher single rate. The ARO 
affirmed the decision that he was only 
entitled to the lower pension rate. Sinanaj

appealed to the SSAT which affirmed the 
decision under review

The DSP
The DSS admitted it had made a number 
of errors when calculating Sinanaj’s pen­
sion rate and that his pension had varied 
erratically. It was admitted by the DSS 
that Sinanaj had at times been paid:
• half the married rate,

•  the full single rate, and

• an incorrect amount of rent assistance.

The legislation
Section 4(2)(a) of the Social Security Act 
1991 provides that a person is a member 
of a couple if that person is legally mar­
ried and is not, in the Secretary’s opinion, 
living separately and apart on a perma­
nent or indefinite basis.

Section 24(1) of the Act provides that 
a person may be treated as not being a 
member of a couple where:
• a person is legally married; and

• the person is not living separately and 
apart on a permanent and indefinite 
basis; and

• the Secretary is satisfied that there ex­
ists a special reason why that person 
should not be treated as a member of a 
couple.

The savings provisions
On 12 March 1992, the Act was changed 
and certain ‘savings provisions’ were in­
serted in it. The effect of these changes 
was that after 3 2 March 1992 if a person 
was regarded as a member of a couple, 
and that person’s partner was not receiv­
ing a pension, then their basic pension 
rate would no longer be the higher single 
rate. Instead, they would be paid half the 
married rate. However, people who were 
regarded as being a member of a couple, 
who were already receiving pensions at 
the higher single rate (as was Sinanaj), 
would continue to receive the single rate, 
frozen as it was at 12 March 1992.

The DSS submitted that up until 12 
March 1992, Sinanaj was entitled to the 
single rate as his wife was not receiving 
any pension or benefits, but that after that 
date, he was only entitled to the saved 
single rate with no increments for in­
creases in the cost of living.

Special reasons
The AAT decided special reasons existed 
why Sinanaj should be treated as not be­
ing a member of a couple in accordance

with s.24(l) of the Act. The following 
factors constituted special reasons:
• his wife was held captive in the former 

Yugoslavia;

• the government of Yugoslavia refused 
to issue her and her children with a 
passport; and

• the inability of Sinanaj to raise funds 
to pay for the return of his wife and 
family to Australia.
Accordingly, the AAT decided that

special reasons did exist why Sinanaj 
should be treated as not a member of a 
couple. Sinanaj should be paid at the 
higher single rate, not the saved single 
rate.

Payments backdated?
The DSS submitted that Sinanaj did not 
query his payment rate until 28 Novem­
ber 1995 and was thus precluded by 
s.146D(3) of the Act from obtaining ar­
rears of payments prior to this date. The 
AAT rejected this submission and found 
that Sinanaj had queried his payments on 
22 September 1993 in a written statement 
to the DSS that he believed he was enti­
tled to more arrears, because his wife no 
longer qualified for a pension, they were 
still married, and that the only reason they 
were not together was because of the 
trouble in Yugoslavia.

Family payment
Sinanaj had applied for family payment 
in respect of his daughter Liridona who 
was born in the former Yugoslavia on 10 
July 1993. Section 835 of the Social Se­
curity Act 1991 provides that family pay­
ment cannot be paid for a dependent child 
unless:

• the child lives in Australia, or

• the child is a dependant of and lives 
with an inhabitant of Australia.
The AAT decided that Liridona was 

not a dependent child as she was neither 
an Australian resident nor a dependent 
child living with an Australian inhabi­
tant.

Formal decision
• The AAT set aside the decision under 

review and remitted the matter back to 
the DSS with the direction that Sinanaj 
should be considered as not being a 
member of a couple from 22 Septem­
ber 1993.

• The AAT affirmed the decision not to 
pay family payment.
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