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from income earned by means of 
independent employment by a de­
pendent student over 16 years of 
age up to a specified amount.

[A.T.]
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Ferguson: 
forgotten, not 
forgiven
The Federal Court has recently handed 
down the first decisions on case manage­
ment activity agreements (CM A As). The 
decisions; in S ecre ta ry , D E E T YA  a n d  F e r­
guson  a n d  S e c r e ta r y ,  D E E T Y A  a n d  
O ’C o n n e ll (both reported in this issue ) 
clarify some of the complex procedures 
by which people can be penalised under 
the E m p lo y m e n t S e rv ic e s  A c t  1 9 9 4  and 
the S o c ia l S e c u r ity  A c t  1 9 9 1 . The deci­
sions require a more beneficial approach 
to the treatment of persons who may have 
delayed entering into, or failed to comply 
with, agreements between themselves 
and the CES or case manager than has 
been seen to date.

In view of the Government’s decision 
not to proceed with the R efo rm  o f  E m ­
p lo y m e n t S e rv ic e s  B ill 1 9 9 6  at the pre­
sent time, the case management system 
under the E m p lo y m e n t S e rv ic e s  A c t 1 9 9 4  
continues, although the nature of the pen­
alties has been varied from a fixed non­
payment period to a substantial rate 
reduction over a longer period since July 
this year. When the proposed market- 
based employment services come into 
operation in March 1998, it is envisaged 
that the new services will operate pursu­
ant to the activity test provisions in the 
S o c ia l S ecu rity  A c t  1 9 9 1  which contain 
provisions equivalent to ss.44, 45(5)(b) 
and 45(6) of the E m p lo y m e n t S erv ice s  
A c t  in respect o f N ew start A ctivity 
Agreements. Consequently, the practical 
implications for decision-making proc­
esses apparent from F ergu son , in particu­
lar, are worthy of attention.

Under s.45(5)(b) of the E m p lo ym en t 
S e rv ic e s  A c t  a person loses qualification 
for the newstart allowance where the Em­
ployment Secretary is not satisfied that 
‘the person is taking reasonable steps to 
comply with the terms of the agreement’.

Section 45(6) states:
‘a person is taking reasonable steps to com­
ply with the terms of a case management 
activity agreement unless the person has 
failed to comply with the agreement and:
(a) the main reason for failing to comply 

involved a matter that was within the 
person’s control; or

(b) the circumstances that prevented the per­
son from complying were reasonably 
foreseeable by the person.’

Ferguson was penalised because he 
had forgotten to attend an appointment 
with his case manager owing to his ex­
citement at the prospect of going to an­
other State to look for work. The AAT 
had found in Ferguson’s favour reason­
ing that his failure had been neither 
within his control nor foreseeable by him 
pursuant to s.45(6). ‘To forget’, the AAT 
had said ‘is not the same as to ignore’.1

The F erguson  decision, sets up the 
following three-step process to be fol­
lowed in making decisions in relation to 
failures to comply with CMAAs.

Is there a failure to comply with the 
agreement?
The first step is to decide whether there 
has in fact been a failure to comply with 
the agreement. The Federal Court as­
sumed, for the purposes of F ergu son  
without making a finding on the point, 
that Ferguson’s failure to attend the ap­
pointment amounted to a failure to com­
ply with his CMAA, as this had not been 
in issue before the AAT. However, the 
Court left open the opportunity for argu­
ments to be raised on this point in other 
matters.

The Court gave some guidance first in 
relation to construction of the agreement, 
stating:

‘Obviously, an obligation under the agree­
ment to attend when requested for interview 
does not involve an obligation to attend at 
any request however little notice is given ... 
In addition the obligation to attend being but 
part of the entire document, would also be 
construed having regard to the other parts of 
the document including those specifically 
negotiated.’
Further, it might be argued that the 

extent of an action or inaction is relevant 
to whether or not it constitutes a failure. 
The Court said: ‘It is not every failure 
which would amount to a failure to com­
ply with that term. For example, being a 
few minutes late would not necessarily 
be in breach of the agreement as properly 
construed.’

It is suggested that it is also important 
to check that terms of the agreement ac­
tually comply with s.39 of the E m p lo y ­
m e n t S e rv ic e s  A c t  or the equivalent 
provision of the S o c ia l S ecu rity  A c t.2

Is the reason for non-compliance 
caught by s.45(6)?
Having established that there is a failure 
to comply with the agreement, the second 
step is to decide whether or not the person 
is caught by either s.45(6)(a) or (b). The 
Court said that ‘subs (6) provided a filter 
through which the conduct of the respon­

dent would have to pass before the person ' 
could be called upon to satisfy the Em­
ployment Secretary that that person had 
been taking reasonable steps to comply 
with the terms of the agreement’. In 
short, s.45(6) is not an exclusive defini­
tion of ‘reasonable steps’ but a descrip­
tion of circumstances in which a person 
will be deemed to have been taking rea­
sonable steps to comply with their agree­
ment. ‘Where a person’s circumstances 
are caught by s.45(6), they may still be 
considered to have been taking reason­
able steps to comply with their agreement 
u n d e r th e  b ro a d e r  te s t  fo u n d  in 
s.45(5)(b).’

The Court decided that s.45(6) re­
quired ‘that the reason for failure to com­
ply with the terms of the agreement be 
positively shown to have been within the 
person’s control, rather than requiring 
possibly the lesser matter to be made out 
that the reason was not within (i.e. that it 
was beyond) the person’s control.’

In considering s.45(6)(a), the Court 
said that what was within a person’s con­
trol was a question of fact but that the 
phrase was intended to refer to something 
which the person could have realistically 
done something about. The Court found 
that, forgetting, unaccompanied by ill­
ness or some other external factor, was a 
matter which the person could have done 
something about.

In considering s.45(6)(b), the Court 
decided that what is reasonably foresee­
able by the person requires ‘an objective 
assessment on the relevant facts in rela­
tion to [a] particular person, with that 
person’s health, knowledge and back­
ground’. However, it was not necessary 
to consider the actual state of mind of the 
person. The test is whether a person with 
the attributes of the person concerned in the 
circumstances would foresee the event pre­
venting compliance, rather than whether 
they actually foresaw the event.

The Court did not indicate when the 
foreseeability test should be applied. The 
writer suggests that this test must be ap­
plied at the time of signing the agree­
m ent. O th e rw ise  it is d iff ic u lt to 
differentiate between a foreseeable event 
and an event that the person could have 
done something about and was thus 
within their control and covered by 
s.45(6)(a).

Has the person taken reasonable 
steps in all of the circumstances un­
der s.45(5)(b)?
Having found that the circumstances 
were either within the person’s control or 
foreseeable by the person, the third step 
is to decide whether the person has been 
taking reasonable steps to comply withJ
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the agreement under s.45(5)(b). Whether 
or not a person has been taking reason­
able steps to comply with their agreement 
does not depend on the particular failure 
alone, but upon matters including ‘the 
person’s attitude to performance of the 
terms of the agreement, attendances on 
other occasions, attempts to seek work 
and the range of information.’3

In summary, while to forget may be 
human, the power to forgive is within 
s.45(5)(b).

Mr Ferguson’s matter was remitted to 
the  AAT fo r c o n s id e ra tio n  under 
s.45(5)(b), given the findings of the 
Court that mere forgetting was caught by 
s.45(6).

The decision in Ferguson  should en­
courage a less narrow application of the 
legislation than has been seen to date in 
cases handled by the Welfare Rights Cen­
tre, Sydney. The effect of this decision is 
that people ought no longer be penalised 
for one-off or insubstantial failings or 
problems arising from mere communica­
tion difficulties where they are otherwise 
making a genuine attempt to comply with 
their agreements. The removal of the risk 
of penalty for minor or technical failings 
will enable the case manager and partici­
pant to re-focus on the provision of em­
ploym ent assistance ra ther than to 
operate in an atmosphere dominated by 
an emphasis on warnings of penalties and 
the lack of bargaining power of the un­
employed person. The absence of this 
emphasis on coercive aspects of the proc­
ess will result in more balanced negotia­
tio n  o f ag reem en ts  and a g rea te r  
likelihood of compliance and positive 
outcomes.
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One of the difficulties envisaged is the poten­
tial conflicts which may occur in meeting 
obligations arising under die program or direc­
tions issued by a program sponsor, and the 
obligations otherwise arising in seeking 
work, such as attending interviews. The leg­
islation allows for a ‘reasonable excuse’ 
when considering a person’s compliance, but 
these issues are not otherwise dealt with.

The legislation is designed to rein­
force a person’s obligation to participate 
in work schemes in return for unemploy­
ment payment. It may incidentally offer

an unemployed person the chance to ac­
quire new skills or enhance their oppor­
tunity of gaining work, but that is clearly 
not the primary intention of the provisions. 
The compulsory aspect of the scheme re­
mains controversial and, as with case man­
agement, may lead to harsh consequences 
for some, where a person’s conduct does 
not meet the ‘reasonableness’ test.

[A.T.]
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