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Age pension: 
whether letter 
constitutes a 
claim?
GUTM ANN and SECRETARY TO 
DSS
(No. 11082)

Decided: 23 July 1996 by J. Handley. 

B ackground
Gutmann claimed that he posted a letter 
in July 1990 to the DSS requesting age 
pension as he was about to turn 65 years 
old. After four or five months he had no 
reply, so wrote again to the DSS. Gut­
mann claimed he did not receive a re­
sponse. Gutmann wrote to the Minister 
for Social Security on 24 April 1995. 
This letter was forwarded to a regional 
DSS office. A depanmental officer con­
tacted Gutmann and a claim form was 
lodged on 22 June 1995. A decision was 
made that Gutmann was eligible, and to 
pay the pension from the first pay day 
after 22 June, namely 29 June 1995. Gut­
mann requested a review, and the author­
ised review officer (ARO) varied the 
decision to make the pension payable 
from 4 May 1995, the first pay day fol­
lowing the letter of 24 April 1995. Prior 
to June 1995 Gutmann had not been in 
receipt of any form o f pension or benefit.

The issues
The first issue is were the letters sent in 
1990? If they were, do they constitute a 
claim for age pension?

The legislation
Section 48 o f the S ocia l Security A c t 
1991 states that a person who wants to be 
granted an age pension must make a 
proper claim. Section 49 states that to be 
a proper claim, a claim must be made in 
writing and must be in accordance with 
a form approved by the Secretary. Sec­
tion 50 goes on to stipulate where a claim 
must be lodged to be a proper claim.

A proper claim
Gutmann argued that the DSS had ig­
nored his letters in 1990 and had failed to 
exercise a responsibility towards him. He 
also argued that as the DSS had treated 
his letter of 24 April 1995 to the Minister 
as a claim for pension, the DSS was also 
capable of treating his letters of 1990 as 
claims for pension.

The DSS relied on the legislative pro­
visions. Gutmann’s letters of 1990 (of 
which the DSS had no record), do not 
constitute claim forms within the mean­
ing of the legislation. Accordingly the i

pension was not payable prior to the date 
the claim form was lodged in June 1995. 
The DSS took no issue with the ARO’s 
decision to pay pension from May 1995 
(which had been affirmed by the SSAT), 
and described the decision as ‘generous’.

The AAT was not satisfied that Gut­
mann did write to the DSS in 1990, and 
commented that even if the letters were 
sent, they probably did not constitute a 
claim form.

When delivering oral reasons at the 
hearing, the AAT affirmed the decision 
under review, but in the written reasons, 
it found that the ARO’s decision to pay 
the pension from May 1995 was wrong 
in law and the pension should have been 
paid from the first pay day after the claim 
was lodged in June 1995. The AAT noted 
that there was nothing to indicate that the 
DSS would attempt to recover the pay­
ment of pension prior to 29 June 1995.

Form al decision
The decision under review was set aside 
insofar as it affirmed a decision made by 
an ARO to pay pension to Gutmann from 
a date not before 4 May 1995. In substi­
tution for that decision it was decided 
that pension was not payable to Gutmann 
prior to the date of lodgement of his claim 
form on 22 June 1995. In all other re­
spects the decision under review was af­
firmed.

[M.A.N.J

Age pension: 
application of 
assets test to 
unpaid loans
CLAYTON and SECRETARY TO
DSS
(No. 11131)

Decided: 6 August 1996 by A.E. 
Hallowes.

Clayton applied for the age pension on 
21 November 1994. He was notified by 
the DSS on 26 April 1995 that his appli­
cation was refused on the basis that, un­
der the assets test (S.1064-G), he had 
assets above the allowable limit o f 
$347,000. This decision also necessarily 
affected the age pension of Mrs Clayton. 
Under s. 1122, the DSS included as assets 
o f Clayton, a loan of over $500,000 to the 
Clayton Property Trust and the Clayton 
Family Trust. Section 1122 states:

‘If a person lends an amount after 27 October 
1986, the value of the assets of the person ... 
includes so much of that amount as remains 
unpaid but does not include any amount payable 
by way of interest on the loan.’

The decision o f the DSS was affirmed 
by the SSAT on 19 January 1996. Clay­
ton sought review by the AAT.

The loans
Clayton sold his grazing property in Vic­
toria in 1987 and established the Clayton 
Property Trust and Clayton Family Trust. 
He loaned the proceeds o f sale to the 
trusts for investment in a hardware busi­
ness for the benefit o f his children and 
grandchildren. The business traded prof­
itably for some years, with profits being 
reinvested and m oney borrowed. In 
1992, however, as a result o f the Pyramid 
Building Society collapse, the business 
debt was sold by the liquidator and only 
30 days were given for an overdraft of 
$379,000 to be repaid. The hardware 
business was sold to pay the debts.

In his application for pension, Clay­
ton advised the DSS about the loans. He 
stated that both Trusts had significant 
losses. The Trust balance sheets dis­
closed deferred liabilities to the Claytons 
and to a bank. Clayton’s accountant ad­
vised the DSS that the Family Trust only 
had realisable assets o f $7581 rather than 
$439,247, which assets could only be 
realised if Clayton’s daughter sold her 
home. He put to the DSS that the value 
of Clayton’s assets in the Property Trust 
was about $250,000. Clayton submitted 
that the loans were lost.

Date a t which to consider application
The AAT held that it must consider Clay­
ton’s assets as at the date at which he 
lodged his claim for age pension in No­
vember 1994, or within 3 months of that 
date, by virtue of s.46(3) and s.48 o f the 
Act, following the Federal Court deci­
sion in G oudge  (1989) 17 ALD415. The 
AAT observed that as it was not a primary 
decision maker, it did not have jurisdic­
tion to consider Clayton’s claim at the 
date o f  hearing.

Loans unrecoverable
The AAT concluded that the loans had to 
be considered at their face value, by vir­
tue of the requirement in s.l 122 to con­
sider the am ount o f  a loan w hich 
‘rem ains unpaid’. This is not inter­
changeable with ‘remains unrecover­
able’. The provision is clear, and any 
hardship is intended to be ameliorated by 
the hardship provisions.

H ardship  provisions
If a pension is not payable to a person 
because of the application o f an assets 
test; the person has an unrealisable asset;
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