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SOCIAL SECURITY

A

Including Student Assistance Decisions

Opinion i In this Issue
AUSTUDY: effect of 
statutory rule 393
Statutory Rule 393 of 1995 introduced 

a number of amendments to the AUS
TUDY Regulations with effect from the 
beginning of 1996. The most significant 
of these included:
• setting the maximum rates for AUS

TUDY in 1996;
• setting the thresholds for the parental 

and spousal income tests in 1996;
• setting the threshold for the assets test 

in 1996;and
• abolishing dependent spouse allow

ance in 1996.
T here w ere a num ber of other 

amendments, which would be relevant 
in a smaller range of cases. These in
cluded amendments:
• clarifying aspects of the definitions of 

‘parent’ and ‘spouse’ ;
• clarifying how long receipt of drought 

relief payment would exempt a stu
dent from the parental or spousal in
come test, or the assets test;

• setting a reduced rate of independent 
AUSTUDY for students still living 
with their parents;

• changing the provisions relating to 
perm anent residence and refugee 
status, in response to changes in mi
gration legislation; and

• increasing the rate of fares allowance 
and amending the valuation of a loan 
benefit (fringe benefit relating to a 
loan).

Also, the amendment of the maxi
mum rates and thresholds for the paren
tal and spousal income tests affected the 
level of the benchmark (the ‘after tax 
income of the notional parent’) above 
which family expenditure would pre
vent payment of AUSTUDY under the 
Actual Means Test.

Most of these amendments took ef
fect from the beginning of 1996. How
ever, Statutory Rule 393 of 1995 was 
disallowed by the Senate on 10 Septem
ber 1996. By virtue of s.48 of the A cts  
Interpretation A ct 1901 , this means that 
from that date, the AUSTUDY Regula
tions have effect in the form they would 
have had if the Statutory Rule had never 
been made.

In other words, from 10 September 
1996, the rate at which AUSTUDY 
should be paid will drop (both because 
of the drop in the maximum rate of AUS
TUDY and the drop in the thresholds at 
which the parental and spousal income 
tests and assets test cut in). Similarly, the 
threshold at which the Actual Means 
Test will prevent payment of AUSTUDY 
will drop.

continued on p.88

The Social Security Reporter is published six times a year by the
Legal Service Bulletin Co-operative Ltd. Tel. (03) 9544 0974 ISSN 8017 3524

Editor: Christine Heazlewood
Contributors: Anne Anderton, Helen Brown, Michael D’Argaville, Christine Heazlewood, 
Giuseppina Hopkins, Susanne Liden, Bill Mitchell, Mary Anne Noone, Miranda Stewart, 
Andrea Treble and Peter Wilmshurst.
Typesetting: Julie Malikovic Printing: Thajo Printing, 4 Yeovil Court, Mulgrave.
Subscriptions are available at $40 a year, $30 for Alternative Law Journal subscribers.
Please address all correspondence to Legal Service Bulletin Co-op, Cl-  Law Faculty,
Monash University, Clayton 3168
Copyright© Legal Service Bulletin Co-operative Ltd 1996
Print Post approved PP381667/00178

V_____________________________________________________

AAT decisions
Job search allowance: employer 
contact certificates; whether special 
circmstances

C h am pion . .  .74

Job search allowance: ‘enrolled in a 
full-time course’

C h e n g . . . 7 4

Case management activity agreement: 
failure to comply with terms

S m i th . . .  75 
M u r r a y , .  .76

Family payment: dependent child
S h o r te r . . .  77

Assurance of support benefit: waiver; 
special circumstances

Sto jan ov ic . .  .78

Age pension: whether letter constitutes 
a claim?

Gutmann . .  .79

Age pension: application of assets test 
to unpaid loans

C la y to n . .  .79

Ordinary income on a yearly basis
M o r r i s . .  .80

Compensation preclusion: special 
circumstances

H ick m a n . . .  80

Waiver; administrative error, good faith
F alcon er . . .  81

Practice and procedure: joinder of 
parties

S c o t t . . .  82

Freedom of information: ‘dob in’ letter
Hayes . . .  82

Student assistance decisions
AUSTUDY: independent rate; 
homelessness

S h e i le s . .  .83

Relevant period for reassessment of 
AUSTUDY and financial supplement

Warren . .  .84
Claim forms, waiver

L e . . .  84

AUSTUDY: student workload
Iloste . . . 85

SSAT decisions
. . .86

Index Vo! 2, Nos 1-6
. . .87



88 Index

Overpayment
(see also waiver and write off)
Custodial sentence, should the debt be 

waived?
Sears: 33

Failure to notify of departure from Australia 
Som sak: 8  

Intellectual disability 
M cC agh: 34

Of job search allowance: nature of additional 
income received

G affey: 50

Portability of pension
NZ reciprocal agreement 

Fam a: 19

Practice and procedure
Joinder of parties 

Scott: 80
Sole parent pension: informal request for 

review
M arsh: 64

Waiver and write off 
(see also overpayment)
Assurance of support debt and waiver 

H aykal: 51 

Stojanovic: 78
Administrative error, good faith 

F alconer: 79
Debt

B ruce: 2
Debt: statute barred; waived 

K idd: 20
Special circumstances 

D uzevich: 36

AAT review of student 
assistance decisions

AUSTUDY debt: administrative error; 
waiver and write-off

H arrison: 22  
AUSTUDY debt: waiver

H arris: 21  

D avidson: 21
AUSTUDY: are AUSTUDY payments 

included as parental income?
Sherm an: 53

AUSTUDY: course of a type (1994)
D ieter: 39

AUSTUDY: course of a type (1995)
Lander: 38

AUSTUDY: independent rate; homelessness 
Sheiles: 81

AUSTUDY: overpayments due to incorrect 
estimates of student income are recoverable 
debts

H enderson: 53
AUSTUDY: waiver of overpayment; AAT 

jurisdiction
Toben: 68

AUSTUDY: whether student an isolated 
student

N ewton-Tighe: 39  
Claim forms, waiver 

Le: 82
Late lodgement of application 

Gordon: 25
Minimum time to complete a course: 

concession for previous study
G ray: 40

Relevent period for reassessm ent o f  
AUSTUDY and financial supplement

Warren: 82
Student workload: waiver of overpayment 

G ear: 41
Workload: waiver of overpayment 

N icholas: 23

SSAT review of decisions
Social Security
Age pension: notification of decision: 28  
Age pension: portability: 28  
Age pension: rate of exchange of overseas 

income: 11

Cancellation of job search allowance on short 
notice: 42

Compensation: special circumstances: 27 
Debt: reasonable excuse for not complying: 

42
Family payment debt: 27 
Family payment: date of effect of decision to 

cancel: 12
Family payment: finance direction: 11 
Family payment: split payments: 12 
Full-time study: reliance on DSS advice: 71 
FICCA: date of payment: 43  
Health care card: ‘ascertained income’: 42  
Income: reduction in school fees in lieu of 

wages: 43
Job search allowance: activity test: 28  
Job search allowance: arrears: 57  
Job search allowance: homeowner: security 

of tenure: 8 6
Job search allowance: newly arrived 

resident’s waiting period: 8 7  
Newstart allowance: activity test: 28  
Newstart allowance: failure to enter case 

management activity agreement, link 
between failure an cancellation: 5 6  

Overpayment: limitation periods for recovery 
of debt: 43

Rate of special benefit: 71 
Unreasonable delay entering CMAA: breach 

of existing agreement: 8 6  
Wife pension: partner allowance: 12

Austudy
Actual means test and when it applies: 57  
Actual means test: calculation o f the 

threshold and the meaning o f ‘T’: 72 
Coverage of the actual means test: debt, 

administrative error and receipt in good 
faith: 72

Secondary study: failure in previous years; 
circumstances beyond student’s control: 8 7

Background articles
A beneficial reading of case management 

by Sandra Koller: 58  
Special circumstances

by Michael D’Argaville: 44

O p in io n  c o n tin u e d  fr o m  f r o n t  p a g e

Students who meet the relevant criteria 
will be able to receive dependent spouse 
allowance from 10 September 1996. As this 
allowance, under Regulation 64, is an addi
tion to the normal living allowance (AUS
TUDY) rather than a separate payment, no 
new application will need to be lodged (al
though students may need to alert the DEE- 
TYA to their entitlement).

The motion o f disallowance was re
scinded on 9 October 1996. However, that 
does not revive Statutory Rule 393; it merely 
allows a regulation containing similar con
tent to be made. Until this happens (and 
unless the Regulations have retrospective

V

effect), entitlement to AUSTUDY in 1996 
will be governed by two sets o f  rules: the 
Regulations as amended by Statutory Rule 
393 o f 1995 from 1 January to 9 September 
1996, and the Regulations as if  that Statu
tory rule had not been made from 10 Sep
tember 1996.

[M.D’A.J

[Editors note: The Senate has rescinded its mo
tion of disallowance allowing a new similar regu
lation to be passed. Statutory rule 246 of 1996 
reinstates all the amendments of 393 except that 
relating to the dependent spouse allowance which 
as been simplified and the rate increased.]
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