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Background

A beneficial reading of case management
In  recent m onths the A dm inistrative A ppeals Tribunal has 
published a num ber o f  decisions relating to  cancellation 
o f  new start allow ance as a  resu lt o f  failure to  en ter into, 
o r failure to  com ply w ith the term s of, case m anagem ent 
activity  agreem ents under the E m p lo y m e n t S e r v ic e s  A c t  
1 9 9 4 . U nder the S o c ia l  S e c u r ity  A c t  1 9 9 1  the period o f  
deferm ent after cancellation for ‘activity  te s t’ failure for 
a  person unem ployed longer than  18 m onths is 6 w eeks, 
and even longer if  there have been previous activity  test 
failures. G iven these serious consequences, it is essential 
that the legislation be adm inistered  w ith  care and fairness. 
H ow ever, the recent decisions have h ighlighted  a num ber 
o f  problem s w ith  the im plem entation o f  the E m p lo y m e n t  
S e r v ic e s  A c t  and the legislation itself.

Content of case management activity agreements
First, the content o f  case m anagem ent activ ity  agreem ents 
as contained in the standard pre-printed form  does not 
conform  w ith the E m p lo y m e n t S e r v ic e s  A c t.  In S e c r e ta r y  
to  th e D E E T Y A  a n d  R u iz  (19 June 1996) the Tribunal 
found that the relevant provisions o f  the E m p lo y m e n t  
S e r v ic e s  A c t  ought to be construed strictly as the conse
quences, in the nature o f  penalties, apply w here no com 
pliance is found, C lauses 5 and 6 o f  the case m anagem ent 
activity agreem ent form s require a person  to ‘contact, 
attend or provide inform ation’ to  the case m anager or the 
CES ‘w hen I have inform ation concerning th is agreem ent 
or w hen asked’. The AAT found that the appearance o f  
clauses 5 and 6 on the pre-prin ted  agreem ent form  as
sum ed the term s w ould be included in every  agreem ent 
and precluded negotiation even though these term s w ere 
not m andatory  under s.39(3). Further, these term s could 
not be approved by the Secretary w ith  regard  to the needs 
o f  the individual as required  by ss.39(5), (6) and (7) 
because they  w ere too vague to  perm it the Secretary to  
consider the person’s capacity  to com ply w ith w hatever 
m ight be required. Thus the AAT found that the term s 
w ere no t part o f  the case m anagem ent activ ity  agreem ent, 
and no penalty  could be im posed for their breach.

This reasoning m ight be extended to  cover other term s 
on the pre-printed form . In particular, clause 1, w hich 
states: ‘I w ill do everything I can to get a jo b  and I am  
w illing to undertake suitable paid w o rk ’, w ould appear 
vulnerable on the basis tha t it w ould be difficult to  ascer
tain  ju s t w hat activities ‘everything I c an ’ m ight include 
at the tim e o f  approval o f  the term s o f  the agreem ent.

The agreem ent form s should be redesigned. The w hole 
point o f  the case m anagem ent process w as to provide 
individually tailored p lans to  assist the long-term  unem 

ployed. A n adm inistrative process w hich  sets in concrete 
standard term s prior to  negotiation  is sim ply  incapable o f  
m eeting  the needs o f  a  particu lar individual. Further, 
term s should refer to  specific  tasks and  be sim ply  ex
pressed. G iven the severe penalties fo r non-com pliance, 
it is only fair that a  jo b  seeker should  be able to  look at 
the ir agreem ent to  clearly  see exactly  w hat tasks need  to 
be undertaken to  m aintain  the ir paym ent, and be confident 
in the know ledge tha t nothing further is required  o f  them .

Nature of breach decisions
Secondly, the recent decisions appear to  dem onstrate a 
pattern  o f  im position o f  non paym ent periods fo r failure 
to  attend to  essentially  adm inistrative o r technical require
m ents by  reason o f  m is-com m unication  o r m isadventure.

In  F e rg u so n  a n d  S e c r e ta r y  to  th e  D E E T Y A  (1996) 2 
S S R  47, the penalty  w as im posed for forgetting  to attend 
an  interview  w ith the case m anager. In G e e v e s  a n d  S e c 
r e ta r y  to  th e  D E E T Y A  (1996) 2 S S R  49, the penalty  w as 
im posed for failure to respond to an  unreceived letter 
requiring  attendance a t an  appoin tm ent to  en ter into a case 
m anagem ent activ ity  agreem ent. In  G o o d s o n  a n d  S e c r e 
ta r y  to  th e  D E E T Y A  (2 M ay  1996), a penalty  w as im posed 
for failure to  respond to  an unreceived  letter to attend an 
interview  w ith  the case m anager. In none o f  the above 
cases did the failure cause the person to  forego a jo b  
opportunity, yet a  severe penalty  w as readily  im posed and 
the m atter reached the level o f  the AAT w ithou t settle
m ent. The clearest dem onstration  o f  im position o f  a  pen
alty  for failure to com ply w ith  a technical requirem ent 
w as in R u iz. In that case a penalty  w as im posed for failure 
to  attend a  sem inar, w hich  w as conducted  sim ultaneously 
w ith  another requirem ent under the sam e agreem ent to 
attend a jo b  club. T he respondent, being confused about 
w hat w as required  o f  him , a ttended only the jo b  club.

B oth F e rg u so n  and R u iz  dem onstrate that, even in a 
clim ate in w hich severe penalties have been incorporated 
into the legislation, there rem ains the requirem ent that 
provisions im posing penalties, including civil penalties, 
should be strictly  construed. Further cases such as G e e v e s  
and G o o d so n  have taken th is approach in practice. In 
G e e v e s  it w as decided tha t a finding that a person unrea
sonably delayed entering  into an  agreem ent under s.44, 
required an elem ent o f  intent to  delay. In  G o o d so n  the 
‘failure to  take reasonable steps to  com ply w ith the te rm s’ 
o f  an  ag reem ent requ ired , befo re  cancellation  under 
s.45(5) can occur, w as reasoned to be a reference to  a 
failure to com ply w ith the term s o f  the agreem ent gener
ally.
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The D epu ty  P resident in G o o d s o n  a n d  S e c r e ta r y  to  the  
D E E T Y A  said:

‘. . .  the case manager and the ARO and the SSAT and this Tribunal, 
standing in the shoes of the decision maker, are all under a duty to 
genuinely consider the circumstances, including the applicant’s 
explanation and to exercise a discretion to consider whether or not 
he has taken reasonable steps to satisfy , not only this particular 
request, but the terms of his activity agreement generally. It may 
well be that one failure to attend an interview would not transform 
an applicant who had previously been a reliable performer into one 
who is not taking reasonable steps to satisfy all the terms of his 
agreement. ’

The view  taken  in S e c r e ta r y  to  th e  D E E T Y A  a n d  S m ith  
(24 June 1996) m ay be a t odds w ith  the above approach 
in so far as the Senior M em ber said:

‘The legislative provisions in question do not refer to “the substan
tial requirements of the agreement”, nor to a “substantial effort to 
comply with the agreement”. Section 45(5) of the Act provides that 
a person is not qualified for newstart allowance unless while the 
agreement is in force, the person satisfies the Employment Secre
tary that the p erso n  is taking reason able  steps to  com ply  w ith  
the term s o f  the agreement.’ [Senior Member’s emphasis]

This decision can be reconciled  w ith the approach in 
the above cases, in particular w ith that o f  the D eputy 
P resident in G o o d so n ,  as the test is no t one o f  com pliance 
w ith  only som e term s and not w ith  o ther term s, assum ing 
tha t the term s are duly authorised  and correctly  approved 
under s.39. N o r is the tes t one o f  the extent o f  the effort 
m ade to  com ply. H ow ever, the test is one o f  ‘taking 
reasonable steps to  com ply  w ith  the te rm s  o f  the agree
m en t’, being the term s as a  w hole, and not a test in respect 
o f  each and  every  term  as m ight be im plied from  the 
Senior M em b er’s w ord ing  in S m ith . It is noted that, as the 
respondent did no t appear before the AAT in S m ith  the 
point m ay have been  less rigorously  argued than in other 
cases.

It is suggested  tha t w here th is decision cannot be 
reconciled w ith  the D epu ty  P residen t’s approach in G o o d -  
so n  that the v iew s o f  the D eputy  P resident be preferred.

G iven the above, the D epartm ent ought to revise its 
guidelines to  ensure tha t penalties are only im posed, and 
m atters only  pursued, w here the legislation clearly  author
ises such a penalty, and  any discretion is appropriately 
exercised so that penalties are no t im posed for technical 
failures.

Design of the legislation
The interaction betw een  the E m p lo y m e n t S e rv ic e s  A c t  and 
the S o c ia l  S e c u r ity  A c t  is unnecessarily  com plex. The 
recent case o f  F e rg u so n  dem onstrated  that both the D e
partm ent and the T ribunal had difficulty in establishing 
the applicable provisions in respect o f  the decision under 
review, and the appeal process. It is the w rite r’s view  that 
the Tribunal does have the appropriate ju risd iction  given 
ss. 147(5), 151(1 )(c) and 152(b) o f  the E m p lo y m e n t S e r v 
ic e s  A c t, but that the provisions could  be m uch clearer.

Cumbersome appeal processes
In addition to  com plexity, the legislation is problem atic in 
other respects. The appeal m echanism s appear to have

A
been designed w ithout due regard  to  the practical realities 
and level o f  disadvantage suffered by  the long-term  un
em ployed. A  person has the righ t no t to  agree to  inappro
priate term s under the E m p lo y m e n t S e r v ic e s  A c t  and can 
appeal to  the SSAT, w hich  has only  a  recom m endatory  
pow er in these m atters, before the person signs the agree
m ent. H ow ever, in m ost cases seen by  the W elfare R ights 
Centre in Sydney, it is no t until the  person has been unable 
to com ply w ith  the term s and has received advice, that 
they realise the term s w ere inappropriate and ought no t to 
have been approved. W hile a person  can then  appeal on 
the basis that the term s ought no t to  have been approved, 
such a recom m endation o f  the SSAT is only  effective 
from  the date o f  the SSA T’s decision  or a  later date. A s 
the failure to  com ply has already occurred  in respect o f  
the original term s, a  decision  tha t those term s w ere inap
propriate cannot save the jo b  seeker from  the im position 
o f  the penalty.

Further, s. 154 o f  the E m p lo y m e n t S e r v ic e s  A c t  requires 
a person appealing about the term s o f  their case m anage
m ent activity agreem ent, to  state expressly that they  are 
applying for a  review  o f  a  decision  m ade under s.39. 
G iven tha t the legislation also contains provisions a llow 
ing the SSAT to  operate inform ally, and to take applica
tions by telephone, and th a t the SSAT is intended to  assist 
unrepresented persons, such a provision w ould  appear to 
serve no o ther function than to  operate as a  barrier to 
access to  review.

In response to these difficulties, review  o f  inappropri
ate term s is taking p lace in practice by  a  technical m ethod 
requiring the applicant to  argue tha t the inclusion o f  
inappropriate term s in the case m anagem ent activ ity  
agreem ent w as a  m atter beyond their control. This argu
m ent perm its the person to  avail them selves o f  s.45(6) o f  
the E m p lo y m e n t S e r v ic e s  A c t, w hich  deem s a person to 
be taking reasonable steps to  com ply w ith their case 
m anagem ent activity  agreem ent unless the person  failed 
to com ply w ith  the agreem ent, and the reason for the 
failure w as w ithin the person ’s control o r foreseeable by 
them . Som e support for this approach can be found in 
R u iz. In tha t case the AAT m ade an  alternative finding that 
the failure o f  the case m anager to  adequately explain the 
activities necessary  to  be undertaken w as the m ain  reason 
for the responden t’s failure to  attend. The case m an ag er’s 
failure to  explain w as not a  m atter w ithin the responden t’s 
control.

In for life
Finally, the E m ploym ent Services ( Term inating E v e n ts ) 
D eterm ination N o.2  o f  1995 has given rise to som e inter
esting problem s. T hat instrum ent determ ines w hen case 
m anagem ent ceases. A  person m ust com ply w ith the 
term s o f  their case m anagem ent activity agreem ent up 
until a ‘term inating  even t’ has occurred in order to  avoid 
a penalty. In  a  num ber o f  situations people w ho are not 
receiving new start allow ance m ay still be subject to the 
term s o f  their case m anagem ent activity agreem ent, and 
any penalty incurred for non-com pliance w hile they  w ere
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not in receip t o f  the allow ance. F or exam ple, a  person w ho 
discontinued the ir allow ance because they  had  em ploy
m ent o f  less than  13 w eeks duration, bu t did not advise 
the CES in w riting  tha t they  no longer w ished to  be a 
participant, w ould  suffer a  penalty  for any  non-com pli
ance tha t occurred  during the period o f  em ploym ent.

It is the experience o f  the  W elfare R ights C entre in 
Sydney tha t jo b  seekers do no t expect they  m ight continue 
to  be subject to  case m anagem ent requirem ents during 
periods o f  non-receip t o f  an allow ance. C onsequently, it 
does no t occur to  jo b  seekers to  inquire how  they  m ight 
discontinue case m anagem ent. T he resu lt is that the D e
term ination  provides a  further avenue fo r the im position 
o f  penalties in contexts in w hich  any  failure m ay  have no 
relevance to  the person ’s actual em ploym ent prospects. 
W hile a p e rso n ’s access to  case m anagem ent services 
ought no t be com prom ised by  short periods o f  non-receip t 
o f  the allow ance, a  jo b  seeker ought no t be exposed to  the

A
risk  o f  a  penalty  during th is period. T he determ ination 
ought to  be revised  to rem ove this possibility.

Conclusion
W hile there is a  good argum ent fo r legislative reform  o f  
the E m p lo y m e n t S e r v ic e s  A c t  and the D eterm inations 
thereunder, the recent cases dem onstrate th a t scope al
ready  exists to  apply the law  in a m ore beneficial m anner 
than has so far been the case. D ecision  m akers should 
review  the ir approach to  these cases to  ensure tha t penal
ties are only  applied in those cases in w hich  the legislation 
specifically  dem ands it, and thus avoid  the im position o f  
severe penalties fo r the type o f  technical o r adm inistrative 
failures seen in som e cases to date.

SANDRA R O LLER
S an dra  K o lle r  is P rin c ip a l Solicitor, Welfare R igh ts Centre,
Sydney.

O p in io n  c o n tin u e d  fr o m  f r o n t p a g e

The Chief Justice went on to refer to 
matters which were of present concern 
with respect to the external administra
tive review process, and in particular the 
m em bership  o f  the AAT. M em bers 
should have specialist skills, not just 
management skills. Also, there is a need 
for a high level o f competence in decision 
making in a judicial manner. This in
volves not only skill and knowledge, but 
independence and im partiality. The 
Chief Justice disagreed with the recom
mendation o f the ARC in its report on 
better decision making, that legal quali
fications should not be a pre-requisite for 
appointment to a new tribunal. He was 
not suggesting that all members would 
require legal qualifications, but that pre
siding officers should have legal training. 
The Chief Justice was extremely suppor
tive of specialist non-legal members on a 
tribunal.

Finally, the Chief Justice concluded 
that the success of the AAT:

‘ . depends on the maintenance of nice distinc
tions between the departmental lines of minis
terial responsibility and the interventionist 
function of external merits review.1

DEET TO DEETYA
On 11 March 1996 the name o f the De
partment of Education Employment and 
Training was changed to the Department 
of Education Employment Training and 
Youth Affairs, that is, from DEET to 
DEETYA.
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