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More
retrospectivity
conundrums
This issue of the Reporter finds the AAT 
wrestling with the problem of determin­
ing the extent of retrospective operation 
of changes to the Social Security Act 
1991. When legislation affecting rights 
is repealed or amended, difficult ques­
tions sometimes arise as to whether a 
person has an accrued right that survives 
a change to the law. The answ er 
depends on whether the person had a 
‘right’, whether the right accrued before 
the change in the leg is la tio n , and 
whether the amending or repealing Act 
evinced an intention that the accrued 
right should not survive. That intention 
need not be stated expressly but may 
arise by implication from the terms of 
the Act.

In Cimino (p.l 167) the AAT rejected 
an argument that Cimino, having been 
granted wife pension, had an accrued 
right to continue rece iv ing  it after 
changes to the legislation rendered her 
no longer qualified for it.

A much more troublesome retrospec­
tivity issue relates to the new provisions 
restricting the discretion to waive recov­
ery of a debt to the Commonwealth: 
SS.1236A, 1237 and 1237A of the Act, 
which com m enced operation  on 24 
December 1993. Although S.1236A pro­
vides that the provisions of ss.1237 and 
1237A are to be applied ‘to all debts, 
whenever incurred’, the AAT seems to 
be willing to go to considerable lengths

to avoid applying the amended waiver 
provisions.

In N a ss if  (page 1165) the AAT, 
applying the reasoning  in A llinson
(1994) 79 SSR  1145, concluded that 
Nassif had a right to have his case for 
waiver considered under the law in force 
at the time that he lodged his application 
for AAT review. His right accrued at the 
time of lodgment, which was before the 
new provisions came into effect. The 
accrued right would survive the change 
in the law unless a contrary intention 
could be found; s.8 Acts Interpretation 
Act 1901. None was found, on examina­
tion of the terms of the amending Act.

In Jin (page 1166) the AAT arrived 
at a sim ilar outcome by a more c ir­
cuitous route. The AAT adopted the 
view in Edwards (1992) 70 SSR 1004 
that the discretion to waive a debt is a 
power to be exercised by the Secretary 
and not a right. But in exercising that 
power the Secretary was under a duty to 
take account of relevant matters, and Jin 
had ‘a corresponding right that he do 
so ’. Section  1236A, w hich m akes 
ss.1237 and 1237A applicable to ‘all 
debts w henever in cu rred ’ did not 
express a contrary intention, the AAT 
said. This is because it relates to the 
incurring of debts and not to the exercise 
of the waiver discretion.

[P.O’C.& C.H.]
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