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Section 1213 A provides that a recipi
ent of disability support pension can 
continue to receive the payment if the 
person leaves A ustra lia . Section  
1213A(2) further provides that where 
the recipient is not severely disabled 
when leaving, the payment overseas will 
end after 12 m onths absence from  
Australia. In the case where a person 
ceases to be severely disabled after leav
ing Australia, while they continue to be 
absent, their entitlement to disability 
support pension ends 12 months after 
the Secretary has decided they are no 
longer severely disabled: s,1213A(3).

The facts
Tsakrios applied for disability support 
pension on 26 February 1992 when she 
was a lm ost 50 years o ld . She was 
assessed as suffering from hyperten
sion, low back pain, vertigo, migraines, 
right hip osteoarthritis and a bilateral 
breast cyst. The level of her impairment 
was assessed at 28%. She was educated 
to grade 6 level, had ceased working as 
a cook in 1988 and had no interest in 
re tra in in g . Her in cap ac ities  w ere 
assessed as preventing her from return
ing to work or retraining within 2 years.

In January 1993 she informed the 
DSS that she was going to Greece and 
that she would be away for more that 12 
months. A medical examination con
ducted at this time assessed her com
bined impairment as being at the level 
of 35%. She suffered from pain and 
restricted movement in her right hip, 
hypertension causing headaches and 
vertigo and pain and loss of movement 
in her right hand. The medical examiner 
concluded that she was capable of 
working at least 8 hours a week on a 
part-time basis in light semi-skilled or 
light unskilled work. It was also con
cluded that her impairment would not 
prevent her from undertaking training 
during the next 2 years. The DSS decid
ed that she was not ‘severely disabled’.

The AAT concluded that the respon
dent was not ‘severely disabled’. It said:

‘The section 37 statement contains many 
references to the fact that Mrs Tsakrios 
does not speak very good English and 
that she is poorly educated. Her lack of 
prospects for future employment seem to 
me to be dictated more by factors of age, 
poor education, poor English and the 
current employment situation than by 
her medical problems. There is no evi
dence that she has a psychiatric impair
ment. At the date of her departure from 
Australia her physical impairment was 
disabling enough to qualify for the dis
ability support pension but was not so 
bad that she was totally unable to do part 
time work’

(Reasons, para.5)
V_________________ __________________

Disability 
support pension: 
suspension
MALLOCH and SECRETARY TO 
DSS
(No. 9318)
Decided: 22 July 1993 by D.W.MuIler.
M alloch asked the AAT to review a 
decision to suspend payment of disabili
ty support pension because he refused 
to provide a tax file number (TFN) or 
an authority to request a TFN.

The facts
M alloch  had no tax file  num ber. 
Following an accident in 1984 he was 
granted invalid pension in 1988. In May 
1992 he returned an income review 
form to the DSS advising that he did not 
have a TFN. The DSS then asked him 
to provide a TFN or to complete a form 
requesting  one. M alloch refused to 
apply for one on ideological grounds. In 
September 1992 the DSS decided to 
suspend payment of disability support 
pension because of Malloch’s failure to 
supply a TFN.

In December 1992 Malloch wrote to 
the DSS in effect seeking exemption 
from having to provide a TFN. This 
was subsequently refused. In refusing 
the request for the exemption, the DSS 
officer who decided the m atter had 
regard to the DSS guidelines which 
allowed for such exemptions in circum
stances where the pensioner has no 
income. Para. 16.6001 of the guidelines 
reads:

‘The category is designed for clients 
who:
-  have been in receipt of pension for 10 
years or more;
-  have had little or no income for the 
last three years;
-  are not likely to receive greater 
income in the future.’
It was decided that although Malloch 

satisfied the last two points, because he 
had only been in receipt of pension for 
just over 4 years, he could not be given 
the exemption.

The legislation
Section 111 of the Social Security Act 
1991 provides that a claimant for dis
ability support may be asked to supply a 
TFN to the DSS. Section 130 provides 
that disability support pension is not 
payable if the person has been required 
to provide a TFN under s . l l l  or s.130, 
and that after 28 days from the date of 
the request the person has either not 
provided the TFN, a declaration that
________________________________ J

Formal decision
The AAT set aside the decision of the 
SSAT and substituted a decision that 
the respondent was not ‘severely dis
abled’ on the date she left Australia.

[B.S.]
[Note: Once again the increasingly 
international nature of modern social 
security provisions raise issues which 
have yet to be properly resolved within 
Australia. Section 1213A clearly con
templates that a decision that a person is 
no longer severely d isabled  can be 
made while the person is overseas. Yet 
the criteria against which that judgment 
is to be made seem grounded in the 
Australian context. While the respon
dent here was examined before she left 
Australia, there are still some difficul
ties in the operation of these provisions, 
which were hinted at by the comments 
of the AAT that the respondent’s lack 
of English (even though she was mov
ing to Greece) probably had more to do 
with her inability to attract work than 
her medical condition. Does this imply 
that one is to assess the person’s ability 
to work or benefit from training under 
s.23(4B) as if the person were living in 
A ustralia even though the person is 
actually living in (or moving to) another 
country? Whether this is more or less 
favourable to the claimant must depend 
on the circumstances of particular cases 
and is likely to produce some inequities.

Another problem which seems to be 
re levan t here is the ab ility  o f the 
claimant to present his or her case. In 
the above case the respondent was not 
p resen t and was not rep resen ted . 
Although there may be a number of 
explanations for this, it seems important 
to question the extent to which an inter
national appeal can be conducted on the 
same basis as a domestic one. Certainly, 
the likely inability (both in practical and 
financial terms) of claimants to instruct 
counsel by long distance will operate as 
a bar to their rights. In this case the DSS 
was the applicant so it is even more 
problematic as to whether the respon
dent was capable of putting her side of 
the m atter. This m atter needs some 
attention if these issues are to be proper
ly argued before the AAT. B.S]
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they do not know their TFN and that 
they authorise the Taxation Office to 
provide the TFN to the DSS, or a decla
ration that they have applied for a TFN 
and authorised the Taxation Office to 
tell the DSS if the TFN is issued what it 
is, or whether the application is refused 
or withdrawn.

No power to suspend
The Tribunal observed that the Act was 
silent on the matter of a person who was 
in M alloch’s position of having no 
intention of applying for a TFN. It did 
not attempt to require people to apply 
for a TFN.

‘The secretary is empowered to require 
the recipient of a disability support pen
sion to give the secretary a written state
ment of the recipient’s TFN or to autho
rise the Commissioner of Taxation to tell 
the Secretary the TFN. The Secretary 
has no power to require the recipient to 
supply a TFN which the recipient does 
not have and which the recipient has no 
intention of getting. The payment of 
Malloch’s pension should never have 
been suspended.’

(Reasons, para. 5)

The DSS guidelines
The AAT also commented on the appli
cation of the DSS guidelines in this 
matter. In the view of the AAT Malloch 
should have been exempted under these 
guidelines in any event. It was noted 
that there was nothing in the guidelines 
which required all three points to be ful
filled. The disallowance of the exemp
tion on the ground that he had not been 
in receipt of the pension for 10 years 
‘was not a balanced exercise of the dis
cretion’ according to the Tribunal.

Formal decision
The AAT set aside the decision under 
review to suspend payment of disability 
support pension.

[B.S.]

Disability
support pension:
incapacity,
whether
condition
diagnosed
CONWAY and SECRETARY TO 
DSS
(No. 9354)
Decided: 8 February 1994 by K.L. 
Beddoe, J. Billings and R.A. Joske.
On 27 March 1990, Conway applied for 
an invalid pension (now disability sup
port pension) which was later granted 
by the DSS. In 1993, the DSS decided 
to cancel Conway’s disability support 
pension. The decision was affirmed by 
the SSAT and Conway appealed to the 
AAT.

The legislation
Section 94(1) of the Social Security Act 
1991 specifies the qualifications for a 
disability support pension. As well as 
other requirem ents, the person must 
have:
(i) a physical, intellectual or psychiatric 

impairment of 20% or more under 
the Impairment Tables (in Schedule 
IB to the Act): s.94(l)(a) and (b); 
and

(ii) a co n tinu ing  in ab ility  to work: 
s.94(l)(c).

The facts
Conway, had not been employed since 
1980 and gave his occupation as labour
er. He was in receipt of unemployment 
benefits from 1980 until he applied for 
an invalid pension in 1990. In consider
ing his application, the DSS had regard 
to a report dated 27 February 1990 by 
Dr Clifford, a Commonwealth Medical 
Officer who rated Conway as having a 
5% impairment of the left index finger 
and a 10% impairment for an undefined 
psychological problem.

The DSS decided  to cancel 
Conway’s pension on the basis of an 
assessment by Dr Thong who assessed 
his disability under s.94 and Schedule 
IB of the Act. He concluded that there 
was a combined impairment of 5%.

Conway argued that the assessment 
of Dr Thong failed to take into account 
the psychological problem, referred to 
in the report o f Dr Clifford. Conway 
was not psychologically assessed by the 
DSS when reviewing his entitlement. 
He indicated to both the SSAT and the

AAT that he would refuse an invitation 
to attend a psychological assessment. 
Accordingly, the AAT found that it was 
unable to take into account any psycho
lo g ica l or p sy ch ia tric  im pairm en t 
Conway m ight have. The A A T also 
found that it was unable to take into 
consideration Dr Clifford’s 1990 opin
ion in determining the level of impair
ment under the impairment tables. His 
opinion was not relied on as it was not 
based on any independent expert evi
dence and it was given without the ben
efit of investigation or diagnosis.

Formal decision
The AAT affirmed the decision of the 
SSAT that Conway’s pension should be 
cancelled.

[H.B.]

Disability 
support pension: 
educational or 
vocational 
training
RAAD and SECRETARY TO DSS 
(No. 9346)
Decided: 4 March 1994 by B.A. 
Barbour, G. Stanford and D. Coffey.
Raad sought review of a decision of the 
SSAT which rejected his claim for the 
disability support pension (DSP). The 
claim had been rejected under s.94 of 
the Social Security Act 1991.

The issues
The DSS conceded that Raad satisfied 
ss.94(l)(b), 94(2)(a)(i) and 94(2)(a)(ii). 
That is, the DSS considered R aad’s 
impairment to be of 20% or more, and 
that this impairment was of itself suffi
cient to prevent him from doing his 
usual work as well as other work for 
which he was skilled.

In contention was whether or not 
Raad’s impairment would prevent him 
from undertaking educational or voca
tional tra in ing  during the next two 
years, or whether such training would 
be unlikely to equip him to do work for 
w hich  he w as cu rren tly  unsk illed  
(s.94(2)(b)).
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