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Waiver the new  
provisions
On 24 D ecem ber 1993 th e  S o c ia l  
S e c u r i t y  ( B u d g e t  a n d  O th e r  
M e a s u r e s ) L e g is la t io n  A m e n d m e n t  
A c t 1993  amended the S ocia l Secu rity  
A c t  1 9 9 1  by repealing  s.1237 , the 
sec tio n  d e a lin g  w ith  w a iv e r, and  
s u b s titu tin g  SS.1236A , 1237 and  
1237A. Section 1236A provides that 
the new ss.1237 and 1237A ‘apply to 
all debts, whenever incurred, owed to 
the Commonwealth and arising under 
this Act or under the S o cia l S ecu rity  
A c t 1 9 4 7 .' Section 1237 allows the 
Secretary to w aive recovery o f the 
whole o f a debt but only in certain 
situations as outlined in the section, 
and S.1237A allows the Secretary to 
waive recovery of part o f a debt in 
different situations. The Secretary is 
also authorised to specify the date of 
effect o f these decisions.

In A llin son  and K ra toch vil (p. 1146) 
the AAT decided that the new s.1237 
d id  no t ap p ly  ev en  th o u g h  the 
decisions in both matters were made 
after 24 December 1993, and in spite 
o f the wording o f S.1236A that the 
new  s .1 2 3 7  a p p lie d  to a ll d e b ts  
‘whenever incurred’. The relevant law 
was that in force when the applicant 
lodged the application for review with 
the AAT. The AAT stated that as s.8 
o f the A c ts  In te rp re ta tio n  A c t  19 0 1  
p re se rv e d  acc ru ed  r ig h ts , and  an 
application to the AAT was a right, an 
a p p lic a n t had the  r ig h t to h av e  a

decision review ed according to the 
law  in  fo rc e  at th e  d a te  o f  the 
a p p lic a tio n  fo r rev iew . S ec tio n  8 
preserves accrued rights unless the 
amending legislation clearly expresses 
the in te n tio n  th a t it o p e ra te s  
re tro sp ec tiv e ly . T he AAT d id  no t 
c o n s id e r  th a t S.1236A c le a r ly  
e x p re sse d  an in te n tio n  th a t the 
p ro v is io n s  w ere  to  o p e ra te  
retrospectively. In D en nis  (p. 1147) the 
AAT a p p lie d  the  new  S.1237A  
without explanation.

D o th e  new  w a iv e r p ro v is io n s  
apply  to  all p o ss ib le  deb ts  to the 
Commonwealth ‘whenever incurred’ ? 
The AAT in A llin son  and K ra to ch v il 
concluded that if an application for 
review was made to the AAT before 
the 24 December 1993, then the new 
w a iv e r p ro v is io n s  d id  n o t app ly . 
Another possible interpretation is that 
the Secretary must waive a debt if it 
fa lls  w ith in  o n e  o f  the  p a r tic u la r  
situa tions o u tlin ed  in ss .1237  and 
1237A. Recovery o f any other debts 
m ig h t be w a iv ed  a t th e  g e n e ra l 
d is c re tio n  o f  th e  S ec re ta ry . 
A lte rn a tiv e ly , the p ro v is io n s  m ay 
apply only to those debts where the 
decision to raise the debt occurred 
after 24 December 1993, even though 
the debt was incurred  p rio r to that 
date. The DSS has appealed against 
the d ec is io n  o f  K r a to c h v i l  to  the 
Federal Court, w here hopefully the 
situation will be clarified.

[C.H.]
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