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Benefits assets 
test: valuation 
and equitable 
interests
SECRETARY TO  DSS and 
LANGTON
Decided: 20 October 1993 by S.A. 
Forgie, T.R. Gibson and J.D. Horrigan.
Margaret and Maree Langton were sis
ters-in-law , m arried  respectively  to 
brothers M ichael and Alan Langton. 
Both Margaret and Maree applied for 
job search allowance (JSA) and were 
refused paym ent on the ground that 
their assets (or rather, the assets o f their 
re sp e c tiv e  sp o u ses) exceeded  the 
allowable limit. In each case the SSAT 
had on 10 May 1993 set aside the deci
sion and substituted decisions that the 
applicants were no t precluded from 
paym ent. S ince the issues w ere the 
same in each case, the appeals were 
heard together.

M ichael and Alan were tenants in 
com m on in equal shares o f a 2348 
hec ta re  ru ra l p ro p erty  near R om a, 
Q ueensland, know n as ‘A shm ount’, 
where they carried  on a partnership 
engaged in prim ary industry. There 
w ere tw o houses on the p roperty . 
Margaret and Michael lived in the orig
inal farmhouse ( ‘M argaret’s hom e’), 
which they had renovated with their 
own funds. Maree and Alan had paid 
for the purchase and erection of a kit 
hom e a t A shm oun t fo r th e ir  own 
accommodation (‘M aree’s home’), at a 
total cost o f $30,000.

Legislation
A person is not entitled to payment of 
JSA if the person’s assets exceed the 
applicable ‘assets value limit’: s.529(l). 
Where a person is a member of a cou
ple, the value o f the person’s assets 
includes that of a partner who does not 
receive a pension or benefit: s.530(l).

M ethod of valuation
For the purpose of the assets test, it was 
n ecessary  to va lu e  the in te re s t of 
Margaret and Michael separately from 
that of Alan and Maree. Since the value 
of the c la im an t’s principal home is 
exc luded  from  the  asse ts  test: 
s. 1118(1), it was necessary to place a 
value on each of the two homes. The 
value to be ascribed  to each hom e 
included  the surround ing  curtilage 
(land used for domestic purposes not 
exceeding 2 hectares): s .l 1(5) and (6).

Sub-section 11(12) provides that 
where an asset is in co-ownership, the
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value o f a person’s asset means the 
value o f the person’s interest in the 
asset. Referring to the High C ourt’s 
decision in Spencer  v C om m onw ealth  
o f  A u s tra lia  (1907) 5 CLR 418, the 
AAT sa id  the  the  value  w as to be 
arrived  at by ask ing  w hat p rice  an 
inform ed, prudent purchaser would 
have to offer to persuade a vendor who 
was willing but not overly anxious to 
se ll. R e fe rrin g  to  the rem arks o f 
Cockbum CJ in The Q ueen  v B row n  
LR 2 QB 630 at 631, the AAT said that 
a valuation  o f  land  m ust take in to  
account not only its present use but 
other potentially more advantageous 
uses to which it was suited. The AAT 
said that the essence of those authori
ties was expressed in the definition of 
m arket va lue  ado p ted  by the 
In te rn a tio n a l A ssets V a lu a tio n s 
Standards Committee:

‘Market value is the estimated amount 
for which an asset should exchange on 
the date of valuation between a willing 
buyer and a willing seller in an arm’s 
length transaction, after proper market
ing, wherein the parties had each acted 
knowledgeably, prudently and without 
compulsion.'

(Reasons, para 33).
A v a lu er from  the A u stra lian  

Valuation Office (AVO) gave evidence 
that he valued the whole property at 
$328,000. Margaret’s house was worth 
$55,000 and M aree’s house $28,000, 
the la tte r  fig u re  assu m in g  th a t a 
purchaser would value the kit home on 
the basis that it would be moved to 
another site.

The AAT followed the approach to 
the valu a tio n  o f  hom es on farm s 
adopted in R eyn o lds an d  S ecreta ry  to 
D SS  (1986) 35 SSR 444. The principal 
home and curtilage were valued as if 
the property were capable of subdivi
sion; that amount was deducted from 
the value of the property as a whole to 
arrive a t the value o f the p roperty  
included in the assets test The AVO’s 
practice in cases of broad acre farms is 
to value the hom e and curtilage by 
reference to the value of a residential 
block in the nearest regional centre 
(w hich in th is case  w as R om a). 
This method was not disputed by coun
sel for the Langtons, and was accepted 
by the AAT.

The value  o f  each a p p lic a n t’s 
spouse’s interest in the property was, 
for the purposes o f  the assets test, 
reduced by the value o f the couple’s 
interest in their ‘principal home’. The 
DSS argued that as both houses were 
part of the land that Michael and Alan 
owned as tenants in common in equal

shares, each brother had only a half 
interest in each home.

The Langtons argued that the full 
va lue  o f  M a re e ’s hom e shou ld  be 
deducted from Alan’s interest, and the 
full value of Margaret’s home should 
be deducted from M ichael’s interest. 
Their counsel argued that Maree and 
Alan were the owners of the kit home 
by virtue o f a resulting trust, having 
paid all of the cost of acquisition of the 
home. He argued that M argaret and 
Michael beneficially owned Margaret’s 
home under a constructive trust. The 
tru s t a ro se  b ecau se  M arg are t and 
Michael had always lived in that home 
and the family always regarded it as 
theirs. They had paid for all improve
ments, with the knowledge and acqui
escence o f  M aree and A lan, and it 
would be unconscionable for the latter 
couple to assert any beneficial interest 
in the house.

Co-ownership and  compensation for 
im provem ents
T he A A T w ho lly  re jec ted  the 
Langtons’ submissions. The rights of 
Michael and Alan as co-owners were to 
an equal undivided share of the proper
ty as a whole, and did not correspond to 
any physical portion of the property. 
The righ ts and obligations o f  a co
owner to compensation for improve
ments are governed not by the law of 
trusts but by the principles of co-own
e rsh ip  la id  dow n in  cases such as 
S qu ire  v R o g e rs  (1979) 39 FLR 106 
and B rickw ood  v Young (1905) 2 CLR 
387. In the absence of an agreement, a 
co-owner who expends money-making 
capital improvements cannot force the 
other to contribute to the expenditure so 
long as the co-ownership continues. On 
partition , sale or distribution o f the 
property the co-owner who made the 
improvements is entitled to an adjust
ment if the other co-owner would oth
e rw ise  b e n e fit u n fa irly  from  the 
improvements. That right is a propri
etary equity attaching to the land from 
the date of the expenditure. The amount 
adjusted is the am ount expended on 
improvements or the increment in the 
value o f the land due to the improve
ments, whichever is the lesser.

M aree’s home added only $28,000 
to the value of Ashmount, although she 
and Alan spent more to erect it, so that 
the am ount that would be taken into 
account for adjustment in her favour 
upon sa le  or p a rtitio n  w ould  be 
$28,000. The AAT had no evidence 
about the value o f the improvements 
m ade by M argare t and M ichael to 
Margaret’s house, and could make no 
allowance for it. Alan would have an
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equitable charge entitling him to recoup 
$14,000 from Michael in the event of 
partition or sale, and the value of their 
assets should be adjusted accordingly.

Resulting and  constructive trusts
The AAT rejected the argum ent that 
M aree and Alan held the beneficial 
in te rest en tire ly  in M aree’s hom e. 
Expenditure on improvements after the 
property has been acquired do not give 
rise to resu lting  trusts: C alverley  v 
Green (1984) 155 CLR 242 sets out the 
circum stances in which these trusts 
arise.

Nor did a constructive trust arise in 
favour of Margaret and Michael based 
on their improvements to M argaret’s 
home. Under the principles discussed 
in M uschinski v D odds  (1985) 160 
CLR 583 and in Butler v Craine (1986) 
VR 274 per Marks J, there was no ele
ment of unconscionable or inequitable 
re ten tion  or assertion  o f legal title  
against them, for their improvements 
gave rise to an equity that entitled them 
to adjustment only upon termination of 
the co-ownership.

Two homes
Although the equal shares o f the co
owners did not correspond to any dis
crete physical portion of the property, 
co-owners can apply to the court for 
physical partition of the property. In the 
circum stances o f  the case the AAT 
decided that the interest of each couple 
in the property for the purposes of the 
assets test should be reached by consid
ering the position as if  on a partition of 
Ashmount. On partition it was likely 
that M ichael w ould get M argare t’s 
hom e and Alan w ould get M aree’s 
home, and the remaining land would be 
d iv id ed  eq u a lly  b e tw een  them . 
Therefore the total value of M aree’s 
hom e should be deducted from  her 
assets, and the total value of Margaret’s 
hom e sho u ld  be ded u c ted  from  
Margaret’s assets.

Form al decision
The AAT set aside the decision under 
review and substituted decisions requir
ing the DSS to reassess the applicants’ 
entitlements to JSA in accordance with 
specific findings of the AAT as to the 
value of each applicant’s assets.

[P.O’C.]

Rent assistance: 
homeowner
REYES and SECRETARY TO  DSS
Decided: 23 December 1993 by B.M. 
Forrest
Reyes was in receipt o f sole parent pen
sion (SPP) from October 1991 follow
ing his separation from his wife. Reyes 
and his wife were living separately in 
the fo rm er m atrim on ia l hom e. He 
sought review  o f  a decision  o f the 
SSAT affirming a decision of the DSS 
that h is ra te  o f pension  was no t to 
include an additional amount by way of 
ren t a ss is tan ce  becau se  he w as a 
‘homeowner’.

Legislation
Reyes was not qualifed for rent assis
tance if  he was an ‘ineligible home- 
owner’: S.1066-D1 (a). An ‘ineligible 
homeowner, except for certain cate
gories not relevant to the case, is any 
‘homeowner’: s.13(1). A person who 
is not a member of a  couple is a  home- 
owner if the person has a right or inter
est in the person’s principal home and 
that right or interest gives the person 
reasonable security of tenure: s .ll(4 ) . 
A right or interest is deemed to give 
reasonable security of tenure unless the 
Secretary is satisfied that it does not: 
s .l 1(8).

There w ere two m ain issues: did 
Reyes have a ‘right or interest’ in the 
former matrimonial home (which was 
accep ted  as be ing  h is ‘p rin c ip a l 
home’), and secondly, did the interest 
give him reasonable security o f tenure?

‘R ight or interest’
The expression ‘right or interest’ was 
undefined and the AAT took it to mean 
a rig h t o r in terest in  real p roperty . 
Reyes’ counsel argued that he was not 
a homeowner, that he no longer had 
any equitable interest in the property.

Reyes and his wife had caused an 
agreem ent under s.86 o f the Fam ily  
Law Act 1975 to be registered at court 
on 15 D ecem ber 1992. U nder the 
agreement the husband agreed to trans
fer to the wife his entire interest in the 
jo in tly  ow ned m atrim o n ia l hom e, 
which was to be sold after three years 
and half the net proceeds of sale (to a 
specified maximum) were to be paid to 
R eyes. T he ag reem en t added  th a t 
Reyes would be entitled  to lodge a 
caveat over the title after transfer in 
order to secure his entitlem ent to a 
share of the proceeds. Until the sale he 
was entitled to live in the property and 
pay rent to the wife of $260 a fortnight.

The hom e was transferred  to the 
w ife by transfer dated 24 December 
1992 and registered on 16 February
1993. Reyes had not lodged a caveat 

At the hearing Reyes relied upon a 
written agreement between him and his 
wife dated 1 September 1991 in which 
R ey es s ta ted  he no lo n g er had  an 
interest in the property. This document 
had not been produced or referred to 
p rio r to the hearing, and Reyes had 
maintained on forms completed by him 
after that date that he was a joint owner 
of the home. The AAT did not accept 
th a t th e re  w as an en fo rceab le  
agreem ent made between Reyes and 
his wife on or about that date. As he 
remained on title, he was a homeowner 
after 1 September 1991.

Counsel for Reyes argued that the 
effect o f the transfer made pursuant to 
the registered agreement was to transfer 
all his beneficial interest in the home to 
his wife, retaining only a personal right 
to receive a share of the proceeds. The 
AAT held that the right was proprietary 
and not merely personal, referring to a 
num ber of cases including Cooper v 
Critchley [1955] 1 Ch 431 which held 
that an agreement to assign a share in 
the proceeds to arise from the sale of 
land  held upon trust constitu tes an 
in te re s t in land . T he te rm s o f  the 
reg istered  agreem ent supported  the 
finding that Reyes’ right was intended 
to be proprietary  in nature, since it 
specifically acknowledged his right to 
reg ister a caveat. The A A T did not 
find it necessary to decide whether the 
right was indeed capable o f supporting 
a caveat

The AAT concluded that 
‘Notwithstanding the transfer of title to 
the home, for the purposes of the Act, 
the applicant by force of the registered 
agreement and the consideration 
expressed in the consequential transfer 
of land, retained a right or interest in the 
home.’
The AAT mentioned the possibility 

that Reyes m ight as a tenant have a 
‘righ t or in terest’ in the land which 
gave him reasonable security of tenure, 
but found it unnecessary to determine 
the question.

Reasonable security of tenure
The AAT decided that the proprietory 
r ig h t th a t R eyes re ta in ed  a fte r  the 
transfer did not give him reasonable 
security o f tenure in the home. Any 
security o f tenure that Reyes enjoyed 
was provided independently o f that 
righ t Therefore Reyes was not a home- 
owner following the transfer o f title to 
his wife.
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