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sedentary unsk illed  work, although  
probably he does not have a motivation 
for such work’: Reasons, para.31. The 
AAT also com m ented that personal 
preference for specific types of work is 
not something to be taken into account 
under s.94(2) o f the Act.

The AAT also held that Kemp could 
be retrained in the next two years for 
sim ple clerical work or sem i-sk illed  
processing work and that such training 
would equip him for work for which he 
is presently unskilled.
Form al decision
The AAT affirmed the decision under 
review.

[B.M.]

OATES and SECRETARY TO DSS 
(No. 9773)
D ec id ed : 7 O ctober 1994  by
H.E.Hallowes.

In January 1989 Oates injured his back 
in a non-w ork-related accident. He 
applied for disability support pension 
(DSP) on 2 June 1993. As this claim  
was rejected by the DSS and the SSAT, 
Oates applied to the AAT for review.

The issues
The DSS conceded that Oates satisfied 
s.94(l)(a) and (b) of the S o c ia l S ecu rity  
A c t 1 9 9 1 . That is, the DSS conceded  
that Oates had a physical impairment 
w hich was rated at 20% under the 
Im pairm ent T ab les. The D SS a lso  
conceded that Oates satisfied s.94(2)(a) 
because his impairment prevented him 
from doing his usual work as a manual 
labourer. The DSS however contended 
that O ates had the cap acity  to 
undertake light work for which he was 
sk illed  as w e ll as b ein g  ab le to 
undertake educational and vocational 
training.

Educational and w ork history
At the time of the hearing Oates was 
aged 40. He gave evidence that he had 
w orked in heavy  u n sk illed  
em p loym en t, requ iring m anual 
strength, for his w hole life. He had 
completed his schooling in year 8 and 
had failed to achieve a pass level in 
year 9.

Ability to work
The DSS contended that Oates wouldl_____________

be able to work in a position where he 
did not aggravate his ex isting  back 
co n d itio n . E xam p les o f  this work  
included  co n so le  operator at a se lf  
service garage, light assembly work or 
a manual assistant with Telecom. The 
T ribunal referred to S e c r e t a r y  to  
D e p a r tm e n t  o f  S o c ia l  S e c u r i ty  a n d  
H a m a l  (1 9 9 3 ) 75 S S R  1082  and 
com m ented that ‘the realities o f  the 
modem workplace make it unlikely that 
the applicant would be able to sit or 
stand at a place of employment for at 
least 30 hours per w eek ’ : R easons, 
para. 13.

The AAT also noted that there was 
no ev id en ce with respect to O ates’ 
ability to undertake supervisory work 
and that the work that the DSS had 
referred to as light work would:

‘be likely to involve an expectation of an
employer that the employee may assist
with other tasks such as moving compo
nents after they have been assembled,
placing goods for sale on shelves or
checking self service bowsers.’ 

(Reasons, para. 13)
The AAT accepted the report o f Dr 

M iles, who had treated Oates for 6 
years, and held that Oates’ impairment 
prevented him from doing his usual 
work as well as other work for which 
he w as sk ille d , thus sa t is fy in g  
s.94(2)(a) o f the Act.

Ability to undertake educational or 
vocational training
O ates had attended  a num ber o f  
rehabilitation courses o f short duration 
and had completed them at home in his 
own time. Oates had also undertaken 
courses in English and Mathematics but 
had not been able to achieve a pass 
standard. The AAT was satisfied that 
he had undertaken all training which 
had been offered to him. Evidence was 
also given by Oates’ wife that he was 
unable to attend courses on ‘bad days’ 
and that it took him several hours to get 
going in the mornings. In May 1993 the 
Department o f Comm unity Services 
and Health had closed  his file . The 
A A T heard that the Com m onwealth  
Employment Service had also closed  
Oates’ file on two occasions. The AAT  
acknowledged that this closure of files 
would cause Oates to be despondent 
about his future employment prospects.

Oates had received work training 
assistance from the SkillShare service 
in Portland. The manager reported that 
‘neither course was sufficient length to 
really position Roger [Oates] to gain 
em p loym en t in th ese  f ie ld s ’ . The 
courses were ‘designed as first steps in 
developing career options’: Reasons,

p a r a .l l .  The A A T stated that when 
considering whether an applicant has a 
continuing inability to work, a decision 
m aker is not to have regard to the 
availability of educational or vocational 
tra in in g . The train ing already  
undertaken  by O ates w ould  not 
increase his access to employment. The 
AAT found that there would be further 
training that Oates could undertake, but 
that training would be unlikely to equip 
him  to do work for w hich  he is 
presently unskilled within 2 years from 
the date of his claim.

Form al decision
The AAT set aside the decision under 
review and substituted a decision that 
Oates was qualified for DSP from the 
date he lodged his claim.

[B.M.].

Compensation 
payment: 
preclusion 
period for DSP
R .P . AN D  D .A . W H IT E  a n d  
SECRETARY TO DSS
(No. 9794)
D e c id e d : 21 O ctober 1994  by J. 
Handley.

Robert Peter White and Deborah Anne 
White were precluded from receiving a 
disability support pension (DSP) until 
14 A u gu st 1998 accord in g  to the 
decision of an authorised review officer 
o f  the D S S . T he S ocia l S ecu rity  
Appeals Tribunal affirmed this decision 
and the ap plican ts appealed to the 
AAT.

The facts
Robert White was seriously injured at 
w ork on 12 M arch 1985 when  
em p lo y ed  as a tim ber worker at 
Arbuthnot Sawm ills in Victoria. His 
right leg was totally amputated and he 
had not worked since sustaining the 
in jury. On 5 S eptem ber 1990, the 
Supreme Court o f Victoria awarded 
him damages o f $607,164. The DSS  
initially decided that as a result of this 
damages award, White was precluded 
from receiving social security benefits 
until 16 March 2001. On review by the
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authorised review officer, the period of 
preclusion was reduced to 400 weeks. 
It was clear on the facts that, apart from 
the period o f preclusion, W hite was 
eligible to receive DSP.

The legislation
Section 1184 of the S o c ia l S ecu rity  A c t  
permits the Secretary to DSS to ‘treat 
the whole or part o f a com pensation  
payment as not having been made . . .  if 
the Secretary thinks it is appropriate to 
do so in the special circumstances of 
the case’. The Whites submitted that 
there were special circum stances in 
their case which warranted a reduction 
in the period of preclusion.

Special circumstances?
At the time when White was injured, 
the applicants and their 4 children were 
living in rented accom m odation. At 
about the time o f  the accident, Mrs 
W hite purchased a hom e for 
approximately $40,000. When White 
received his award of damages, he paid 
o f f  all debts o w in g , in c lu d in g  the 
mortgage and invested the balance with 
GIO.

The W hites purchased a five acre 
block and built a house that ultimately 
cost $226,000. Initially, the investment 
w ith  GIO returned in terest o f  
approxim ately  $ 1 0 0 0  a m onth. 
However, as their house was built, the 
capital eroded and by April 1994 their 
investment was spent. The only income 
received by the Whites was the family 
payment of $400 a fortnight which was 
not sufficient to meet their expenses. 
T hey had accrued  debts o f  about 
$10,000.

White told the AAT that he and his 
fam ily were required to m ove from  
their former home because it was in 
substantial need o f repair. It needed  
new stumping and was damp and cold. 
It was largely inaccessible to White as 
it did not have ram ps. A bu ilder  
ad vised  W hite that the c o s ts  o f  
ren ovation s w ere $ 1 0 0 ,0 0 0  and 
recommended against renovation.

The policy of the legislation
The preclusion period for people who 
receive com pensation is to prevent 
‘d ou b le d ip p in g ’ w hereby p eo p le  
received a large amount of money and 
simultaneously received social security 
benefits. The AAT emphasised that this 
policy did not warrant a family living 
in poverty and not b ein g  ab le to 
provide basic care for their children. 
The W hites did not have en ou gh  
money to meet their basic family needs.

The AAT’s findings 
The AAT concluded that there were 
special circumstances which warranted 
the Whites moving from their former 
hom e. H ow ever, the A A T  was not 
sa tisfied  that the sum o f  $ 2 8 0 ,0 0 0  
which was spent on their new home 
was reasonably spent. The AAT found 
that the sum o f $100,000 could have 
reasonably been spent on acquiring a 
habitable property. It is unclear on what 
basis the AAT arrived at this figure. On 
the basis o f this finding however, the 
AAT decided that the sum of $100,000 
compensation should be treated as not 
having been paid. A ccord ingly , the 
period  o f  p rec lu sion  from  so c ia l  
security benefits should be reduced  
from 400 weeks to 313 weeks.

Form al decision
The decision o f the SSAT was varied 
so that the period of preclusion from 
receiving DSP should be reduced from 
400 weeks to 313 weeks.

[H.B.]
[Note: The Reasons do not indicate the 
nature o f Mrs W hite’s social security 
en titlem en t a ffec ted  by the 
compensation provisions.]

Disability 
support pension: 
educational 
and vocational 
training
W A R N ER  a n d  S E C R E T A R Y  TO  
DSS
(No. 9711)
Decided: 2 September 1994 by T.E. 
Barnett, P. Staer and K.J. Taylor.

On 2 November 1993, the DSS rejected 
Warner’s application for a disability 
support pension (DSP). On appeal, an 
authorised review officer and the SSAT 
affirm ed  the d ec is io n  o f  the D S S . 
Warner appealed to the AAT.

The legislation
Section 94(1) of the S o c ia l S ecu rity  A c t  
specifies the qualifications for DSP. A  
person must have:
• a physical, intellectual or psychiatric 

impairment o f 20% or more under

the Impairment Tables (schedule IB 
to the Act): s.94(l)(a) and (b); and

• a co n tin u in g  in a b ility  to work: 
s.94(l)(c).

A co n tin u in g  in a b ility  to work is 
defined  by s .9 4 (2 ). The 2 elem ents 
require that the impairment must not 
prevent a person from:
• doing the person’s usual work or 

work for which they are currently 
skilled: s.94(2)(a); and

• undertak ing ed u ca tion a l or 
vocational training which, during the 
next 2 years, w ould  be lik ely  to 
equip the person to do work for 
which they are currently unskilled: 
s.94(2)(b).

The facts
Warner had a physical im pairm ent, 
namely congenital bilateral profound 
d ea fn e ss . In ad d ition , he had a 
psychiatric impairment, namely, long
standing immature personality disorder. 
Warner was not taught sign language 
during his primary school years. He 
w as taught som e s ig n in g  sk ills  in 
secondary school but left school at the 
age o f 16 with very poor literary and 
communication skills.

He worked as a stablehand for two 
years and enjoyed this work. He left the 
job when he turned 21 as his employer 
refused to pay him an adult wage. He 
then w orked in tw o clean in g  job s. 
Warner told the AAT in evidence that 
he felt isolated, lonely and depressed 
and did not enjoy cleaning work. He 
refused to accept future employment as 
a cleaner and wanted to be a policeman 
or a security guard.

M edical evidence
The AAT referred to a report written by 
Professor Blackm ore dated 3 March
1994.

P ro fesso r  B lack m ore d escrib ed  
Warner as having average intelligence 
but lacking fluency in sign language. 
His social involvement with others was 
said to be limited and his relationship 
with his family was severely strained. 
H is parents found  his a g g re ss iv e  
behaviour and uncooperative attitude 
very difficult to deal with. Professor 
Blackmore found Warner’s wish to be 
a policem an or security guard quite 
unrealistic. Although he was found to 
be o f  average in te llig e n c e , he 
functioned w ell below  this level in 
com parison  to other d eaf adults o f  
similar capacity. Professor Blackmore 
concluded that Warner’s long-standing 
im m ature p erson a lity  d isorder
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