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Periodical 
payments of 
compensation: 
special 
circumstances
NAPOLITANO and SECRETARY 
TO DSS
(No. 8461)
Decided: 23 December 1992 by I.R. 
Thompson, G. Brewer and L.S. 
Rodopoulos.
Napolitano’s claim for disability sup­
port pension was rejected by the DSS 
because he was receiving periodical 
payments of compensation.

The SSAT affirmed that decision on 
review concluding that special circum­
stances did not exist. Napolitano then 
requested review by the AAT.

The facts
Napolitano was injured at work in 1975 
and received periodic payments of 
compensation until approximately 3 
months before the AAT hearing. In 
1979 he was granted the invalid pen­
sion at a reduced rate because his com­
pensation payments were treated as 
income according to the provisions of 
the Social Security Act 1947 at that 
time.

The 1947 Act was amended in 1987 
so that the rate of payment of an invalid 
pension was reduced by the full amount 
of the periodic payments of compensa­
tion. Napolitano was not affected by 
this amendment.

In June 1991 Napolitano remarried. 
His wife had $240 000 in the bank fol­
lowing a family law property settle­
ment. The interest on that deposit was 
considered income, and the rate of pay­
ment of disability support pension (for­
merly the invalid pension) payable to 
Napolitano was reduced to nil.

He sought advice from the DSS, and 
was told by an officer to use the money 
to buy things and then the pension 
would be restored. The officer did not 
check Napolitano’s file, and ignored a 
letter from the DSS Napolitano brought 
with him which explained his situation. 
The AAT found that:

‘the information which she (the DSS 
officer) gave him was incorrect and was 
given without the exercise of due care 
and competence’.

(Reasons para.6)
Napolitano’s wife spent the money 

buying a house in Italy in her home

town, paying off the mortgage on the 
matrimonial home in Australia, and 
taking the family on a holiday to Italy.

On 5 March 1992 Napolitano lodged 
a claim for disability support pension, 
which was rejected because he was 
receiving periodical payments of com­
pensation and the rate of payment he 
would be entitled to was nil.

Special circumstances
Section 1184 of Social Security Act 
1991 states:

‘For the purposes of this Part, the 
Secretary may treat the whole or part of 
a compensation payment as:
(a) not having been made; or
(b) not liable to be made;
if the Secretary thinks it is appropriate to 
do so in the special circumstances of the 
case.’
The AAT referred to the analysis of 

s.1184 in the AAT decision of Platel 
(1992) 70 SSR 1008 where previous 
AAT and Federal court decisions were 
discussed. In particular the situation in 
Wilks (1992) 70 SSR 1009 was dis­
cussed as it was similar to the situation 
in this case.

The AAT then set out the circum­
stances which might be considered spe­
cial in this case. These were:
1. The reason why invalid pension 

ceased to be payable. The money 
($240 000) was held temporarily by 
Napolitano’s wife as she had always 
intended buying another house.

3. Napolitano had been given incorrect 
advice by DSS.

3. The money has been spent and can 
not be recovered.

4. It would not be easy to sell the house 
in Italy because it is a holiday house 
in a small country town.

5. When the claim for disability sup­
port pension was lodged, Napolitano 
had only $7000 in the bank which 
was reduced to $4700 at the time of 
the SSAT hearing.

6. The family was experiencing finan­
cial hardship. Napolitano’s wife had 
also been in receipt of the invalid 
pension before she received her set­
tlement, and so the family incurred 
considerable expense for medicines.
To decide the extent of financial 

hardship Napolitano was suffering, the 
AAT compared the circumstances of 
Napolitano to that of a person receiving 
disability support pension at the maxi­
mum rate including fringe benefits. The 
amount received by Napolitano from 
payment of periodical payments 
exceeded the amount which would be
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received by such a pensioner by 
$106.74.

The incorrect advice given to 
Napolitano by DSS did not result in 
him ceasing to be paid invalid pension.

The AAT decided that the circum­
stances specified in points 1-4: ‘are 
unusual and distinguish the applicant’s 
[Napolitano’s] situation from that of 
the normal claimant for disability sup­
port pension’: Reasons para.15.

However the other matters do not 
constitute special circumstances, and 
the circumstances set out in 14 are not 
enough on their own to amount to spe­
cial circumstances. Otherwise 
Napolitano would be placed in a situa­
tion of advantage compared to other 
pensioners.

The decision
Although this matter had not been 
raised at the hearing by the parties, the 
AAT noted that the calculations which 
were the basis for the rejection of 
Napolitano’s claim for disability sup­
port pension, were incorrect. The 
notional rate of pension Napolitano 
would be entitled to should be reduced 
by half the rate of periodical payments, 
and not the full amount as had been 
calculated by the DSS (see s. 1168(3)). 
Napolitano would have been entitled to 
payment of disability pension at a 
greatly reduced rate.

Formal decision
The AAT set aside the decision under 
review and remitted the matter to the 
DSS with directions that Napolitano’s 
claim for disability support pension be 
reconsidered according to the provi­
sions of the Social Security Act 1991 as 
explained in the AAT’s reasons.

[C.H.]

Compensation 
award: special 
circumstances?
ALVER and SECRETARY TO DSS 

(No. 8351)

Decided: 30 October 1992 by P.W. 
Johnston.
On 25 January 1991 the DSS refused to 
reduce the preclusion period applying 
to Alver as a result of Alver receiving a
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lump sum of compensation. This deci­
sion was affirmed by the SSAT and 
Alver requested review by the AAT. 
Before the AAT hearing, the DSS 
amended its decision to reduce the 
preclusion period by 3 weeks.

The facts
Alver injured his back on 27 June
1988. He returned to work part-time in 
about October 1988 on reduced hours 
until surgery was performed on his 
back. He once again returned to work 
on light duties gradually increasing the 
hours worked to full-time. Initially 
Alver received no payments of com­
pensation for 4 to 6 weeks. Whilst 
working part-time Alver continued to 
receive part payments of compensation.

On 12 December 1990, Alver gave 
up his job and, on 17 December 1990, 
Alver accepted a lump sum compensa­
tion payment of $30 000 plus $2000 
legal costs, representing damages and a 
workers’ compensation settlement. 
Alver used the money to buy household 
items including a car ($16 310) and to 
pay debts ($11 630) and legal costs 
($2500).

Alver was precluded from receiving 
social security benefits from 17 
December 1990 to 17 June 1991. An 
officer of DSS decided that no special 
circumstances existed to warrant reduc­
ing the preclusion period.

Alver was 30 years old, married 
with 1 child aged 5 years. When he 
signed the settlement documents, he 
also signed an acknowledgement pre­
pared by his solicitor that he was aware 
that he might be precluded from receiv­
ing social security benefits for a period. 
Alver told the AAT that he understood 
that the preclusion period would run 
from the date of his accident for 
approximately 30 weeks. Therefore, at 
the time of settlement the period would 
be at an end. He also stated that he did 
not read the first page of the document 
prepared by his solicitor and so was not 
aware of the acknowledgement.

When his claim had settled Alver 
had thought he could return to work 
with his former employer. When he 
was not offered another job he made 
enquiries of the DSS and was advised 
of the preclusion period and that it 
would run from the date Alver last 
received a periodic payment of com­
pensation. By this time Alver had spent 
all the money. Alver’s solicitor gave 
evidence that he always advised his 
clients carefully on the possible social 
security implications of a settlement. 
He could not remember the particular 
advice he gave Alver.
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The AAT found that Alver had large 
debts because the compensation insur­
ance company had initially not paid 
him for several weeks. However some 
of the money had been used to repay 
Alver’s brother-in-law for baby-sitting. 
Alver had explained that he needed a 
car to drive his wife who was working 
casually at that time, to work. Alver 
complained of feeling depressed 
because of money problems and 
because at times his back was very 
painful. He had had to sell the new car 
for far less than what he had paid for it, 
and to pawn some of his wife’s jew­
ellery.

Alver was now receiving the disabil­
ity support pension from which he paid 
rent of $110 per week. Homeswest 
would soon provide the family with a 
house which they would repay at the 
rate of $213 per fortnight. Alver had 
borrowed a further $1000 from Custom 
Credit for rent and food and owed $400 
to a dentist. He conceded under cross- 
examination that he had received more 
than $2000 in holiday, sick and termi­
nation pay shortly after settlement of 
his claim. Although the AAT found 
Alver vague and unimpressive whilst 
giving evidence, it was noted that the 
documentary evidence and the evi­
dence of his wife supported Alver’s 
claim that his financial situation was 
serious.

The medical evidence before the 
AAT indicated that Alver suffered from 
a chronic lumbar back disability which 
rendered him totally unfit for work at 
this time. He was emotionally stressed 
and in pain.

The legislation
The AAT decided that the DSS had 
correctly calculated the preclusion peri­
od according to ss.152 and 153 of llie 
Social Security Act 1947. The only 
issue was whether special circum­
stances existed so that the preclusion 
period should be reduced pursuant to 
s.156. The AAT considered whether it 
should apply s.156 or s.1184 of Social 
Security Act 1991. It decided that there 
is no material difference between the 
two sections and applied s.156.

Special circumstances
Two circumstances were relied upon 
by Alver as being special. These were 
financial hardship and misleading or 
inadequate legal advice. As no defini­
tion of special circumstances is con­
tained in the Act, the AAT referred to 
past decisions of the AAT and the 
Federal Court and stated:

‘The Tribunal is required to proceed, as I
understand it, by way of a two-stage

evaluative process. It first must deter­
mine whether there are “special circum­
stances” and, if so, then consider 
whether it is “appropriate” in the light of 
those circumstances, to treat the whole 
or a part (of) the compensation payment 
as not having been made’.

(Reasons para. 19)
In deciding whether special circum­

stances existed the AAT first dealt with 
financial hardship. It decided that it 
could look at the circumstances prevail­
ing during the preclusion period and 
Alver’s present circumstances as these 
reflected the past hardship.

The AAT concluded the financial 
hardship suffered by Alver and his 
family in association with personal and 
family stress caused by the injury war­
ranted a finding of special circum­
stances. This was so even though this 
hardship was in part a product of 
Alver’s own mismanagement Alver’s 
medical condition and the late payment 
of periodical payments contributed to 
the situation. The cause of Alver’s 
financial hardship was relevant and the 
AAT found that Alver had not gone on 
a ‘spending spree’. Most of the settle­
ment, which was not large, was used to 
repay debts. However some of the pay­
ments were not necessary. The pur­
chase of a car for $8500 and payment 
of $500 for baby-sitting could be con­
sidered extravagant.

The AAT found Alver’s solicitor to 
be a careful and truthful witness but 
concluded that Alver and his wife 
would not have understood the advice 
they had received at settlement and 
would probably have ignored that 
advice because they believed Alver 
would return to work. The AAT was 
not prepared to find that the legal 
advice had been misleading, but noted 
that Alver had been left with an inade­
quate understanding of the social secu­
rity system which was not entirely his 
fault.

The AAT decided that the appropri­
ate decision would be that some of the 
lump sum compensation should be 
treated as not having been made but not 
all. Alver need not have spent $4000 on 
the car and baby-sitting fees. Also he 
received more than $2000 after settle­
ment from his employer which should 
have been used for ordinary living 
expenses. Alver should have had 
approximately $5500 available to sup­
port his family resulting in a preclusion 
period of 10 weeks. Furthermore the 
public purse should not have to be 
responsible for all Alver’s debts. A fair 
preclusion period would be 16 weeks.




