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Form al decision
The AAT affirmed the decision under 
review.

[Editor’s note: It should be noted that 
the original investment in this matter was 
made prior to 1 January 1988 and the subse­
quent transfer to the government securities 
portfolio occurred after that date. This rais­
es the issue of the difference in the way 
such investments are treated under the Act. 
The AAT did not address this issue and did 
not indicate whether the investment was to 
be treated as a pre or post 1 January 1988 
investment.

For a discussion of related issues, see the 
Annotated Social Security Act 1991, 
Federation Press, 1992, para [1075.02].]

[A.A.]

Assets test: 
valuation of 
land
TO RV  and SECRETARY TO  DSS 

(No. P91/339)

Decided: 18 June 1992 by M.D. Allen,
C.A. Woodley, and D.D. Coffey.
This was an appeal against the valua­
tion of a farm upon which a dwelling 
house was situated. The valuation was 
conducted for the purpose o f an age 
pension. The land consisted of 2 titles, 
Portion 117 being 22.66 hectares and 
Portion 116 being 16.196 hectares. The 
Australian Valuation Office valued the 
property on the basis o f its ‘highest and 
best use as 2 individual home sites’. 
They purported to have considered a 
number of comparative sales in the area 
to arrive at a valuation of $227 000. 
From this figure the valuer subtracted 
the independent valuation of the appli­
cant’s dwelling house and curtilage of 
2 h ec ta res  (s. 11(5) o f the S o c ia l  
Security A c t 1991 and its 1947 equiva­
lent). The valuation of the house and 2 
hectare curtilage was $127 000, leaving 
a nett asset for age pension purposes of 
$100 000.

The facts
The AAT found as a  fact that the land 
con sis ted  o f only app rox im ate ly  2 
hectares of arable land and the remain­
der was ‘eroded bush, best described as 
brown snake and rock wallaby coun­
try’. The Tribunal found that sub-divi­
sion was unlikely to be approved by the 
local Council for various reasons.

The Tribunal heard evidence by a 
local real estate agent to the effect that

A
the land was unimproved and that its 
roughness precluded it being sold as a 
rural home site. The real estate agent 
was o f the opinion that it was likely to 
sell, if  at all, as a  ‘bush block’. The 
Tribunal accepted the agent’s opinion 
that the applicant would have had con­
siderable difficulty in selling the land at 
the time of the application.

The Tribunal heard evidence that the 
comparative sales relied on by the val­
uer were of improved blocks and of 
blocks that were substantially bigger 
than the applicant’s. It was found that 
there were no true comparative sales to 
the applicant’s block by which it was 
possible to estimate the value of the 
applicant’s property.

The issue
The issue was the appropriate method 
of valuing the applicant’s land, particu­
larly in the absence of any true compar­
ative sales.

The legislation
As the applicant’s original application 
for a pension was lodged prior to the 
commencement o f the 1991 Act, the 
AAT determined that the appropriate 
law to apply was that contained in the 
1947 Act. The Tribunal did not refer to 
the provisions o f the 1947 A ct and 
determined the matter by reference to 
general valuation principles.

The AAT’s decision
The A A T approved  o f  the ov era ll 
approach of valuing the whole of the 
land inclusive of the dwelling house 
and  2 hectares c u rtilag e , and then  
deducting the value of the house and 2 
hectares curtilage (R eynolds (1987) 35 
SSR 444 was cited).

In relation to the lack of comparable 
sales the Tribunal observed:
• One of the sales alleged to be a com­

parative sale was a mortgagee sale. 
This fact alone did not entirely dis­
miss it from consideration although 
its difference in size and zoning ren­
dered it non-comparable.

• It was difficult to draw conclusions 
as to the value of unimproved blocks 
from comparable sales of improved 
blocks.

• In the absence of any true compara­
ble sales, less reliable comparisons 
between properties of different sizes 
and degrees of improvement would 
have to be relied on with appropriate 
adjustments.

• The evidence of the local real estate 
agent with his knowledge of local 
conditions, even though he was not a 
qualified valuer, was useful.

Form al decision
The AAT determined that the value of 
the applicant’s property was $205 000 
and that the value of the land curtilage 
was $126 000 and remitted the matter 
to the DSS to re-determine the appli­
cant’s pension.

[A.A.]

Overpayment:
marriage-like
relationship
SECRETARY T O  DSS and 
M O O RE

(No. 8098)

D ec id ed : 9 Ju ly  1992 by  J.A . 
Kiosoglous. I
The DSS decided to cancel the sole I 
parent’s pension being paid to Moore i 
because she was living in a marriage- | 
like relationship. Subsequently DSS j 
raised an overpayment of $8360.60 of 1 
sole parent’s pension paid between 10 1
March 1990 and 14 March 1991. j

The SSAT set aside this decision, j 
substituting a decision that no m ar- ;[ 
riage-like re lationsh ip  existed. The 
DSS requested that the AAT review 
this decision.

The facts
Moore rented a house from the South 
Australian Housing Trust (SAHT) from 
29 O ctober 1988. Her son Scott was 
born on 20 April 1990 and she was 
paid sole parent’s pension from 10 May 
1990. At some point after Moore rented 
the house but before she became preg­
nant, Mr Dennis Webber moved in.

The issues
The AAT set ou t the issues it m ust 
address as:
(a) w hether M oore w as living in  a 

marriage-like relationship during 
the relevant period and thus not a 
‘single person’;

(b) whether there was a recoverable 
debt;

(c) w hether a ll o r p a rt o f the deb t 
should be waived.

The law
The substantive law  relevant in this 
m atter was set out in the 1947 Act.
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However the 1991 Act would apply to 
the question of waiver.

The AAT referred to the indicia of a 
m arriage-like relationship set out in 
s.3A of the 1947 A c t These are:
(a) the financial aspects o f the rela­

tionship;
(b) the nature of the household;
(c) the social aspects o f the relation­

ship;
(d) any sexual relationship; and
(e) the nature of people’s commitment 

to each other.

The evidence
F in a n c ia l a sp e c ts :  M oore had asked 
Webber to move in with her to help pay 
the rent and to share expenses.

Accounts were in Moore’s name but 
all expenses, apart from those associat­
ed with S c o tt , were shared. They had 
no joint bank accounts, joint liabilities 
or joint property.

W ebber allowed his car to be used 
as collateral when M oore borrow ed 
money.
The household: Webber told the AAT 
that he did not provide care or support 
for Scott. He and Moore had separate 
bedrooms and their own personal pos­
sessions. Occasionally they shared a 
meal, they did their own washing and 
ironing although Moore did most of the 
housework.
S o c ia l a s p e c ts :  M oore and W ebber 
strongly denied that they had ever held 
themselves out as married. They were 
good friends who led separate lives 
socially.

In contrast, evidence was led by the 
DSS indicating that W ebber had con­
gratulated Moore on the birth of their 
son Scott. Moore and Webber denied 
this.

A m anager from SAHT gave evi­
dence that Moore had stated to her that 
Webber was her boyfriend. Moore was 
recorded as W ebber’s de fa c to  on his 
application for superannuation and was 
the beneficiary under that policy.

T he m idw ife  p resen t du ring  the 
delivery of Scott said that Webber was 
introduced as Moore’s de fa c to  and was 
to be present at the birth.

In reply Moore stated that she told 
SAHT that Webber was her boyfriend 
to obtain a house, she was W ebber’s 
beneficiary because they were friends, 
and the m idw ife had m isunderstood 
her. W ebber was p resen t at S co tt’s 
birth.
Sexual re la tion sh ip: Both Moore and 
Webber denied any sexual relationship 
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a lthough  n e ith e r co u ld  rem em ber 
exactly when W ebber had moved in 
with Moore.
Commitment: Webber moved out after 
M oore’s pension was cancelled but 
moved back in January 1992, as he had 
nowhere else to live. Moore described 
their relationship as being mutually 
supportive but not boyfriend/girlfriend. 
Neither was their relationship exclu­
sive.

The AAT’s conclusion
The AAT concluded that the financial 
aspects of the relationship indicated a 
level o f trust and sharing greater than 
mere friendship. Webber had children 
from a previous marriage who could 
have been named as beneficiaries in his 
superannuation policy.

Moore did most o f the housework 
and the shopping. Webber was a father­
like figure for Scott. With respect to 
W ebber being  nam ed as M oore’s 
boyfriend in the application to SAHT, 
the AAT stated:

‘both the respondent and D [Webber] are
prepared to present their circumstances
in whatever light will best gain them
advantage and accordingly the Tribunal
finds that their credibility is damaged.’

(Reasons, p .l l )
The AAT did not make a finding 

with regard to any sexual relationship, 
and stated that this was not the determi­
native issue. There was compelling evi­
dence that M oore and W ebber gave 
emotional support and companionship 
to each other which went beyond mere 
friendship. There was also a degree of 
permanence about the relationship. The 
weight of evidence supported the sub­
mission that Moore lived in a marriage­
like relationship with Webber.

Moore had received an amount of 
money to which she had no entitlement 
and this money became a debt recover­
able pursuant to s.246 of the 1947 Act.

W aiver
The AAT referred to the waiver provi­
sions set out in s.1237 of the 1991 Act. 
Follow ing the reasoning of R id d e ll
(1992) 68 SSR 977, the AAT applied 
the M inisterial directions of 8 July
1991. Only para, (g) of those directions 
could be applicable in this matter. A 
debt could be waived in special circum­
stances w here those circum stances 
were extremely unusual, uncommon or 
exceptional. After M oore’s expenses 
were subtracted from her income there 
was a balance of $27.70. It would take 
5 years to pay the debt at this rate. The 
AAT referred to the relevant cases in 
the area and concluded that special cir­
cumstances did not apply.

Form al decision
The AAT set aside the decision under 
review and substituted a decision that 
M oore was living in a marriage-like 
relationship and thus had a debt to the 
Commonwealth of $8360.60.

[C.H.]

Overpayment:
marriage-like
relationship
RIDLEY AND SECRETARY TO 
DSS

(No. 8099)

Decided: 13 July 1992 by T. E. Barnett
The SSAT had affirmed a decision of 
the DSS dated 7 September 1990 to 
raise and recover an overpayment of 
$46 339 paid as widows’ pension and 
supporting parent’s benefit to the appli­
cant during the period from 16 July 
1981 to 6 August 1987. The SSAT had 
found that Ridley was during this peri­
od ‘living with a man on a bona fide 
dom estic basis although not legally 
married to him’ and was therefore not a 
‘supporting paren t’ as defined by s. 
83AAA(1) S o c ia l S ecu rity  A c t  1947 
and its successor provisions. Ridley 
sought review of the SSAT’s decision.

The facts
Ridley had become pregnant at the age 
o f 15 years and married at 16. On 3 
July  1980 she was granted w idow ’s 
pension. In January 1981 Ridley, then 
known as Denise Bennett, moved Iron 
Cowra, NSW  to Perth with the three 
children o f her 11 year m arriage to 
escape harassment by her former hus­
band. She came to Perth to work as a 
live-in assistant to Mr Ray Ridley and 
his sick wife at their home in Dianella. 
There she met their son Robert Ridley 
who lived in a converted garage on the 
prem ises. R obert Ridley was a self- 
confessed ‘drifter’ and heavy drinker 
who was employed as a greenkeeper at 
a country club.

The live-in help arrangement proved 
unsatisfactory, and after a few weeks 
R id ley  m oved to a ren ted  hom e at 
Wanneroo. Several weeks later she and 
R obert R idley com m enced a casual 
sexual relationship. He continued to 
live at the hom e o f his parents. He 
stayed at R idley’s home one or two
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nights per week primarily for his own 
convenience, as the house was close to 
his place of employment, where he also 
drank after work. Ridley incorrectly 
stated to the DSS that she was paying 
lodg ing  o f $40  p er w eek to R. W. 
Ridley of the same address.

In Ju ly  1981 R id ley  and R obert 
Ridley entered into a contract to pur­
chase jointly a property at Wanneroo. 
Ridley’s parents were willing to con­
tribute the deposit, but she could not 
service a loan. Robert Ridley had no 
savings, bu t was elig ib le for a  loan 
from  D efence  S erv ice  H om es 
Corporation. As a condition of provid­
ing the d ep o s it, R id le y ’s p aren ts  
required that her name be on the title. 
In order to obtain the loan in their joint 
names, they made a statement on the 
loan application that they had been in a 
de facto marriage relationship for three 
years and resided in the same house.

It was agreed, that Ridley and her 
children would live in the home, and 
that Robert Ridley would continue the 
previous arrangement of sleeping there 
one or two nights per week as it suited 
him. Ridley made all the mortgage pay­
ments and she and Mr Ridley shared 
equally the water and land rates. Ridley 
continued to claim rent allowance from 
the DSS although she was no longer 
paying ren t

R id ley  b ecam e p reg an t to M r 
Ridley. She gave birth to a son Gavin 
in April 1982. M r Ridley was not at all 
interested in the baby. Sexual relations 
ceased during the pregnancy but Mr 
Ridley continued to stay as before, for 
his own convenience.

After Mr R idley’s m other died in 
January 1983, he agreed with his father 
that a self-contained dwelling be erect­
ed at the rear o f the Wanneroo property 
for the jo in t occupation  o f  the two 
Ridley men. Mr Ridley senior provided 
the funds for the construction.

F o llo w in g  the v is it  o f  a F ie ld  
Officer, Ridley’s benefit was suspend­
ed on 7 August 1987. On 5 July 1988 
the DSS advised Ridley that an over­
payment had been raised in an amount 
later fixed at $46 339. Ridley appealed 
to the SSA T, denying  th a t she and 
Ridley had been living on a basis simi­
lar to that o f a  m arried couple. She 
withdrew her appeal in view of a pend­
ing prosecution.

Following suspension of her benefit, 
Ridley decided to sell the property and 
re tu rn  to  liv e  w ith  h er p a ren ts  in 
C ow ra. T o p rev en t the sa le  o f  his 
hom e, M r R id ley  agreed  th a t they

would live as a married couple and that 
he would support her. They took up 
residence together in the main house in 
October 1987, and married in January
1988.

In July 1989, after a trial, Ridley 
was convicted of offences under the 
Act and on 14 August 1989 she was 
sentenced to 18 months imprisonment 
and ordered to pay reparation to the 
Commonwealth in the sum of $40 405. 
The Director of Public Prosecutions did 
not pursue recovery of the moneys due 
under the reparation order. Following 
her release from prison, Ridley recom­
m enced her appeal to the SSA T, 
expressly  denying that she and Mr 
Ridley had been living in a de facto 
relationship.

Evaluation of evidence 
The AAT accepted the truth of the evi­
dence given by Ridley, which was cor­
roborated on some aspects by her 19 
year old son and her mother. She was 
able to account for the evidence against 
her in a way which was reasonably 
credible and consistent.

The DSS case relied on circumstan­
tial evidence. Ridley had at all times 
when interview ed by a DSS officer 
denied that she was living with Ridley 
in a de facto relationship. There was no 
evidence of shared finances, shared 
fam ily  life  or tha t M r R idley  ever 
p laced  his possessions in R id ley ’s 
house. Although Ridley had made false 
representations to the Department con­
cerning her living arrangements, the 
purpose was not necessarily to hide the 
existence of a de facto relationship. She 
may have wished merely to avoid the 
risk that the DSS might wrongly form 
that conclusion.

The AAT could not be reasonably 
satisfied that Ridley ever lived with Mr 
Ridley as his de facto wife during the 
relevant period.

Jurisdiction
The AAT rejected a submission by the 
DSS th a t it lack ed  ju risd ic tio n  to 
review the matter, or that it should not 
do so, in view of the previous decision 
of a criminal court to convict the appli­
cant. In finding that it had jurisdiction, 
the AAT followed previous decisions 
in Re Secretary, D SS an d  P om ersbach
(1992) 65 SSR 912; R e Secretary, D SS  
and M ario t (1992) 66 SSR 937; and Re  
W V C  a n d  S e c re ta ry , D S S  (1992) 67 
SSR 951. The reparation order was not 
affected by the AAT’s decision. The 
AAT’s decision replaced the original 
executive decision of the Secretary.

AAT Decisions H

Form al decision
The AAT set aside both the decisions 
of the delegate and the SSAT affirming 
the d e leg a te ’s decision , found that 
Ridley was during the period from 16 
July 1981 to 6 August 1987 not living 
with a man as his de facto wife and 
re fe rred  the  m a tte r back  to the 
Secretary to calculate Ridley’s entitle­
ments.

[PO’C]

Overpayment: 
married person
A RM U O  and SECRETARY TO 
DSS

(No. 8120)

Decided: 24 July 1992 by M.D. Allen 
and J. Kalowski.

The supporting parent’s benefit being 
paid to Lusvenia Armijo was cancelled 
on 24 September 1986 on the basis that 
she was married. On 17 July 1987, the 
DSS ra ised  an o v erp ay m en t o f 
$24 657.10 for the period 23 September 
1982 to 24 July 1986, which Armijo 
was requested to repay.

A rm ijo  requested  rev iew  o f that 
decision, which was affirm ed by an 
A u th o rised  R ev iew  O ffice r  on 16 
March 1988.

On review, the SSAT affirmed that 
decision and a further decision of DSS 
on 3 April 1992 not to waive the over­
payment.

Armijo then requested review by the 
AAT of both decisions.

The facts
Armijo arrived in Australia in 1974, 
pregnant with her son Jason. Shortly 
afterwards she and two other women 
moved into a house which was occu­
pied by her second cousin, M, and his 
bro ther. A fter the b irth  o f  her son, 
Armijo was paid supporting parent’s 
benefit. She returned to work in 1981 
and the benefit was cancelled. After 
losing her job in 1982, Armijo was paid 
the supporting parent’s benefit again.

In the meantime Armijo, M and 3 
other persons had bought a house in 
R andw ick as tenants in com m on in 
equal shares. In 1981 Armijo and M 
bought a property  in Paddington as 
jo in t  ten an ts . T he p u rch ase  was 
financed by a mortgage. Armijo and M
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