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The Federal Court allowed the appeal;
set aside the AAT’s decision to set
aside the Secretary’s decision to recov-
er an overpayment from Greenwood in
respect of payments of sole parent’s
pension made between 29 March and
26 April 1990; and set aside the AAT’s
decision to direct the Secretary to
refund to Greenwood any amounts
recovered from her.

[P.H.]
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This was an appeal, under s.44 of the
AAT Act 1975, from the decision of the
AAT in O'Connell (1991) 61 SSR 851.

O’Connell’s family allowance was
cancelled by the Secretary in January
1990, after she had not responded to a
notice posted to her former address.
O’Connell reclaimed the allowance in

August 1990.

The SSAT affirmed the decision not
to pay O’Connell the arrears.
O’Connell applied to the AAT for
review. The AAT decided that the
January cancellation had not been the
preferable decision, set it and the
September decision aside and directed
that the arrears be paid to the respon-
dent.

Jenkinson J decided that the AAT’s
decision had not involved any error of
law.

What was the decision under review?
Jenkinson J said that the decision under
review by the AAT was the September
decision not to pay arrears of family
allowance. But that decision could only
be effectively reviewed if the AAT also
reviewed the January decision to cancel
family allowance: because O’Connell’s
application for payment of arrears
could be granted only by first setting
aside the January decision, any consid-
eration of that application required a
review of the January decision:
Reasons, para. 14.

Cancellation decision: discretion
The January decision to cancel family
allowance had been made under
s.168(1) of the Social Security Act
1947, which authorised the Secretary to
cancel a pension, benefit or allowance
if the person did not respond to a
notice. This provision, Jenkinson J said,
imported a discretionary judgment.

In concluding that it would have
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Date of effect of AAT’s decision

The DSS then argued that the AAT had
made an error of law in deciding that
O’Connell should be paid arrears of
family allowance. This argument was
based on the rule, expressed in s.183(5)
of the 1947 Act, that a decision to set
aside a DSS decision can only take
effect from the date of the DSS deci-
sion where the person affected has
applied for review within 3 months of
being given notice of the DSS decision.

The AAT had decided that
O’Connell was never given effective
notice of the January decision.
Jenkinson J found it unnecessary to deal
with this issue. Although Jenkinson J
agreed with the AAT that s.183(5) did
not allow written notice to be served on
a person, his Honour said that the defi-
ciency was supplied by s.28A of the
Acts Interpretation Act 1901.

It was not necessary to deal with this
issue, Jenkinson J said, because, even if
s.183(5) operated to limit the date of
effect of the AAT’s decision to set
aside the January decision, O’Connell
would still be entitled to the arrears of
allowance:

‘What is in my opinion important is to

recognise that a decision to set aside a

decision to cancel a family allowance

has its effect when it comes into opera-
tion. It makes legally inoperative the
decision which it sets aside when it is
made, and once the January decision to
cancel the allowance ceased to have
legal effect there was revived Mrs
O’Connell’s legal entitlement to receive
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