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the DSS to review ho* financial circum
stances after two years. If they had not 
materially improved in the meantime, 
the AAT recom m ended that the bal
ance o f the debt then outstanding be 
waived.

[R.G.]

Overpayment:
jurisdiction
SECRETARY T O  DSS and 
IBBOTSON
(No. 7814)
D e c id e d : 11 M arch  1992 by T .E . 
Barnett

Background
The DSS asked the AAT to review a 
decision o f the SSAT, setting aside a 
DSS decision that the applicant had 
been overpaid $18 671.20.

The DSS claimed that Ibhotson had 
received single unemployment benefit 
while living with RF as his d e  fa c to  
spouse for a period between 1984 and
1987. During that time, it was alleged 
that she had used the name ‘F ’ for vari
ous purposes, bu t had used her own 
name (Ibbotson) when she applied for 
unem p lo y m en t b e n e fit on 20 
Septem ber 1984. It was also alleged 
that she had used her brother’s address 
for some o f the time and that she had 
deliberately provided false information 
to the DSS.

It was argued that, as a ‘dependent 
female’ and later as a  de facto spouse, 
Ibbotson had had no entitlement to ben
efit as F was in receipt o f unemploy
ment benefit (including an additional 
component for Ibbotson as a dependent 
spouse) throughout the period. As the 
payments she received were made in 
consequence of her having made a  false 
statem ent or representation, the debt 
was recoverable under s.246(l) o f the 
A ct

Ibbotson maintained that by the time 
she claimed benefit in September 1984, 
she and F  were separated and she had 
notified the DSS that she had just left a 
de fa c to  relationship where the father of 
her daughter was claiming for her as a 
dependent spouse.

Even though F fo llow ed her and 
they shared accommodation again for a 
time, Ibbotson argued that throughout 
the period she remained a single person 
as the relationship never resumed. She

continued  to share accom m odation 
with F  only because he refused to leave 
and  because  she had in su ffic ien t 
finance to move into separate rented 
accommodation. Her explanation for 
having made damaging admissions to a 
DSS officer was that F was present 
throughout the interview and she was 
frightened that he would be violent 
towards her if she told the officer she 
was no longer a de fa c to  spouse.

Ibbotson’s second submission was 
that, even if the AAT found that she 
was living in a de fa c to  marriage during 
some or all of the relevant period, that 
did not preclude her from unemploy
ment benefit as s.l 12(2)(d) (as it was in 
1984) entitled her to receive a low rate 
of benefit. It was argued that if there 
had been any overpayment, it was an 
overpayment to F in respect of her as a 
dependent spouse.

Finally it was submitted that if there 
had been an overpayment to her, the 
T ribunal should  w aive the debt in 
whole or in part under s.251. If any 
repayment was necessary, it should be 
by means of very low instalments.

To this argument, the DSS submit
ted that the AAT had no jurisdiction to 
consider waiver as no primary decision 
had been made by a duly authorised 
delegate.

The legislation
At the time that the alleged overpay
ment commenced, s.107 of the Social 
Security A c t 1947 governed the qualifi
cations for unem ploym ent benefit; 
s .l 12 dealt with the rate at which it was 
p ayab le , w hile  s . l  14 im posed an 
income test.

Section 106 defined a ‘dependent 
female’ as a woman living with a man 
as his wife on a bon a  f id e  domestic 
basis though not legally married to him. 
This was later changed to a 'de fa c to  
spouse’.

At the time the overpayment was 
raised, s.246(l) provided that an over
paym ent made in consequence of a 
false statement or breach of the Act 
was a debt due to the Commonwealth, 
while s.251 gave the Secretary a discre
tion to write off, waive or allow pay
ment by instalments of any debt due. 
(Section 1237 of the S o cia l S ecu rity  
A c t  1991 currently provides for the 
waiver of debts.)

The AAT’s findings 
The AAT found that Ibbotson com 
menced to live with F as his wife on a 
bona f id e  domestic basis sometime in 
the late 1970s and that this relationship 
continued through the relevant periods.

This meant that she was a ‘dependent 
female’ and later, his d e  fa c to  spouse. 
The AAT also found that the relation
ship was characterised by arguments 
and o ccas io n a l v io lence  and that 
Ibbotson was not financially dependent 
on F.

The AAT accepted that, when she 
applied for benefit on 20 September 
1984, Ibbotson was living separately 
from F  and had notified the DSS officer 
of that fac t However, shortly after that 
time, F  insisted on joining her and the 
relationship was resumed and ‘limped 
on’. The relationship was under severe 
stress  w hen , on 3 A ugust 1987, 
Ibbotson and F were interviewed by a 
DSS o ffice r  d u ring  w hich  tim e 
Ibbotson made admissions about the 
relationship . Shortly after that, she 
moved to Western Australia with her 
parents.

The AAT found that Ibbotson was 
aware that F  continued to receive a 
benefit in respect o f her as a dependant, 
and that she had signed forms as his 
dependent spouse. This amounted to a 
false statement which may have con
tributed to him  obtaining a benefit to 
which he was not entitled.

There was no dispute about Ibbotson 
sa tis fy in g  the c rite r ia  se t ou t in 
s. 107(1), i.e. the work test requirement 
for payment of unemployment benefit. 
Notwithstanding the fact that she was a 
de fa c to  spouse, the AAT determined 
tha t, su b jec t to  her sa tis fy in g  the 
income test in s .l 14, she was entitled to 
be paid the ‘catch all’ rate provided for 
by s .ll2 (l)(d ), and that F  should have 
been e n title d  to  exac tly  the  sam e 
amount. That is, Ibbotson was entitled 
to receive benefit throughout the rele
vant period as a married person pur
suant to s . l  12 (l)(d ) and entitled  to 
receive a benefit in relation to her child.

However, the AAT said, F  had been 
overpaid by having received additional 
payments for Ibbotson during the rele
vant period. As there was no informa
tion on which it could assess her enti
tlement under the income test, the AAT 
could not determine whether she had 
been overpaid and remitted the matter 
to the DSS to recalculate her entitle
ment in the light o f the decision.

However, in the event that she had 
been overpaid, the AAT went on to 
consider recovery action.

Jurisdiction to waive
Relying on the decisions of the Federal 
Court in H ales  (1983) 13 SSR 136 and 
Hangan  (1982) 11 SSR 115, and a deci
sion of the AAT in M ario t (1992) 66
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SSR 937, the AAT held that the steps 
taken to recover the debt necessarily 
involved the making of a  decision, by 
way of implication, not to waive the 
debt

M oreover, the question o f waiver 
had been specifically put to the SSAT 
by Ibbotson in a letter (though not con
sidered, in view o f its decision that she 
was not F ’s de fa c to  spouse). Therefore 
the AAT held that it had jurisdiction to 
consider the question of waiver as there 
was a primary decision under s.251 of 
the A ct

The AAT next considered whether 
the re levan t leg isla tion  concerning 
waiver was s.251 of the Social Security 
A c t  1947 o r s.1235  o f the S o c ia l  
Security A c t 1991.

A pplying M a r io t  (1992) <>6 SSR  
937, the AAT decided that, because the 
questions o f waiver and write-off are 
not decisions about accrued en title
m ents bu t ra th e r involve a cu rren t 
determ ination about current circum 
stances, the 1991 Act should be applied 
to the question o f waiver, while the 
question of Ibbotson’s entitlement to 
benefit should be decided in accor
dance with the law at the time that the 
entitlement accrued.

The AAT then referred to the Notice 
under s. 1237(3) (the Minister’s direc
tion) dated 8 July 1991 and, in particu
lar, paras (a) and (g). Paragraph (a) pro
vides that a debt may be waived where 
the debt was caused solely by adminis
trative error, was received by the per
son in good faith and recovery would 
cause financial hardship to the person; 
while para, (g) provides that a debt may 
be waived where special circumstances 
apply such that the circumstances are 
ex trem ely  unusual, uncom m on or 
ex cep tio n a l (see  B e a d le  v D -G  o f  
Social Security (1985) 7 ALD 67); 26 
SSR 321).

The AAT considered Ibbotson’s dif
ficult financial circumstances; the fact 
that she was maintaining her 9-year-old 
daughter; the fact that she was to an 
extent housebound in order to look 
after her invalid father; the fact that the 
overpaym ent (if  any) resulted  from 
false statements made; and her lack of 
m eans to repay the debt. The AAT 
determined that any amount in excess 
of $6000 should be written o ff for a 
p e rio d  o f  6 years and  a d ec is io n  
whether to waive that amount should 
be made after that time. Meanwhile, 
recovery of the debt should be made by 
instalments not exceeding $20 a fort
night.

Form al decision
The decision under review  was set 
aside and a decision substituted that 
during the relevant period Ibbotson was 
living with F  as his wife on a bona f id e  
domestic basis though not legally mar
ried to him; that she was entitled to 
unemployment benefit at the rate speci
fied in s .ll2 (l)(d ) subject to the appli
cation of the income test provided in 
s.114; and the matter was remitted to 
the Department to determine whether 
there had been an overpayment in light 
o f the decision. In the event that there 
was an overpayment, the tribunal limit
ed recovery in accordance with the 
directions outlined above.

[R.G.]

Sole parent’s 
pension: living 
separately
STAUNTON-SMITH and 
SECRETARY TO  DSS 
(No. 6144 A)
D ec id ed : 16 M arch 1992 by B .H . 
Bums.
In O ctober 1991, the Federal Court 
heard an appeal from Lynn Staunton- 
Smith against the AAT’s decision that 
her sole parent’s pension should be 
cancelled from July 1989 because she 
was a ‘married person’. (See Staunton- 
Smith  (1992) 62 SSR 924.)

In March 1989, Staunton-Smith had 
recommenced living with her husband, 
from whom she had separated in 1981. 
She had moved back to her husband’s 
house because she was ill and unable to 
look after her son, who had D ow n’s 
syndrome.

The Federal Court decided that the 
AAT had treated Staunton-Smith’s case 
as if it had to decide whether she was 
living in a d e  fa c to  relationship, rather 
than whether she was living separately 
and apart from her husband.

The Court found that the AAT’s rea
sons for decision were inadequate as 
the AAT had not indicated the weight it 
had attached to the fact that Staunton- 
Smith and her husband had no sexual 
or social relationship, that they did not 
regard themselves as married nor hold 
themselves out as married, that her hus
band had p rovided  care to her son 
before she had moved back into his 
house and that Staunton-Smith’s finan

cial dependence on her husband only 
com m enced w hen her sole p aren t’s 
pension was cancelled.

The Federal Court had remitted the 
matter to the AAT for reconsideration 
in accordance with the Court’s reasons. 
This appeal represented that reconsid
eration.

The legislation
A person was eligible for a sole par
ent’s pension undo’ the Social Security  
A c t  1947 if  the person was a ‘single 
person’. A person was a ‘single person’ 
if the person was a legally married per
son living separately and apart from her 
or his spouse.

The evidence
The AAT rece iv ed  ev id en ce  from  
Staunton-Smith, her husband and her 
eldest son and her son’s wife. The AAT 
said that it found Staunton-Smith an 
impressive witness.

The AAT found that the couple sep
arated in A pril 1981, shortly before 
Staunton-Smith began to receive a sole 
parent’s pension. Staunton-Smith and 
her husband lived apart until about 
May 1989 but her husband provided 
care for S taun ton-S m ith ’s children  
from a previous relationship, in particu
la r a son P, w ho had  D ow n’s 
Syndrome, when Staunton-Smith was 
ill. (She suffered from Addison’s dis
ease.)

In May 1989, Staunton-Smith was 
ill and had now here to  live so she 
moved in with her husband.

‘Both the applicant and Mr Staunton- 
Smith understood this arrangement to be 
short-term until she could find more 
suitable surroundings for herself and P, 
and conditional on Mrs Staunton-Smith 
paying half the rent and power bill, and 
her own expenses’

(Reasons, para. 14).
The ‘couple’ led separate lives with 

Staunton-Smith and her son P sharing 
one bedroom and her husband having 
the other. Staunton-Smith paid for and 
cooked her and her son’s meals, and 
her husband looked after his own cook
ing, washing and cleaning.

Her husband drove her to the super
market once a fortnight and they had 
their own friends. When her sole par
ent’s pension was cancelled, Staunton- 
Smith was unable to pay the rent and 
had to borrow money from her husband 
to buy c lo th es  fo r P. Both these  
amounts were considered by each to be 
a debt

The only joint social life they had 
was occasional v isits  to  S taunton- 
Smith’s other son and they did not hold
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