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We note that the respondent called no 
evidence at all. The principle in Jones v 
Dunkel is certainly applicable to a well- 
advised party with the resources of the 
Commonwealth. ’

(Reasons paras 28-9)

Form al decision
The AAT set aside the SSAT decision.

[P.O’C.]

Wife’s pension
payable
overseas
SECRETARY TO  DSS and
STEFANOU
(No. 7568)
Decided: 10 December 1991 by R.C. 
Jennings QC.
The Department sought review of, and 
a stay order to prevent the implementa­
tion of, an SSAT decision to set aside a 
DSS decision of 12 July 1991 to reduce 
the ra te  o f w ife ’s p en sio n  p a id  to 
Stefanou who resided in Greece. Both 
matters were dealt with in this appeal.

Facts
Stefanou first arrived in Australia in
1965. She was granted a wife’s pension 
on 14 February 1980 as her husband 
was an invalid  pensioner. She le ft 
Australia in November 1986.

Following the introduction o f the 
S o c ia l  S e c u r i ty  A c t  1991, the 
Department applied s.1221 of that Act, 
which, according to the DSS, allowed it 
to reduce her rate of pension according 
to a formula which took account of the 
length o f Stefanou’s working life in 
Australia. The DSS decided that she 
was entitled to 254/300ths o f a full pen­
sion.

The SSAT set aside this decision 
and substituted a decision that s.1221 
did not apply to Stefanou, that she was 
entitled to have her rate assessed under 
the ‘n o rm a l’ incom e test, and that 
arrears were payable.

Legislation
Section 1216 provides that, generally, a 
person is disqualified from receiving a 
w ife ’s pension  o v erseas  a fte r  12 
months absence. H ow ever, S.1216B 
provides various exceptions for ‘enti­
tled persons’ including a woman who 
was an Australian resident for at least 
10 years: s.l216B(2)(a).
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Section  1221 sets the ra te  fo r a 
portable pension. Section 1221(2) pro­
vides that, subject to subsections (3),
(4), (5) or (6), the section applies to a 
person who commenced to receive a 
wife’s pension after 1 July 1986.

Section 1221(2A ) states tha t, in 
spite of subsections (3) or (4), the sec­
tion applies to a person who is receiv­
ing a wife’s pension and is an ‘entitled 
person’ under s. 1216B(2)(a).

Section 1221(3) provides that the 
section does not apply if the person was 
an Australian resident on 8 May 1985, 
they commence to receive a pension 
b e fo re  1 Jan u ary  1996 and th e ir  
absence from A ustralia com m ences 
before 1 January 1996.

Section 1221(4) provides that the 
section does not apply to a person if the 
person was an Australian resident on 8 
May 1985 and the person is in a coun­
try with which Australia does not have 
a reciprocal agreement.

T he rate  ca lcu la to r, inc luded  in 
Module A, then provides instruction for 
calculation of the appropriate rate of a 
portable pension.

The argum ent
The DSS argued that s.1221(2A) meant 
that s.1221 applied to all wife pension­
ers outside Australia with more than 10 
years residence. Section  1221(2A) 
should not be restricted in its operation 
to wife pensioners who commenced to 
receive their pension after 1 July 1986. 
A ccord ing  to the D epartm en t, 
s.1221(2A) should not be read as if  it 
w ere su b jec t to s. 1221(2): had 
Parliament intended it to be so, it would 
have said so, having expressly provided 
that s.1221 (2) was subject to s. 1221(3),
(4), (5) and (6). It argued that subsec­
tion (2A) was intended to stand alone, 
and, given that it was subsequent to 
subsection (2) and more specific than 
it, it should ‘be given its full effect’.

W hich subsection prevails?
The Tribunal rejected the Department’s 
arguments. It found that s.1221(2A) 
should be limited to wife pensioners 
who had commenced to receive their 
pension after 1 July 1986 and should 
not be read as if it stood alone. The 
Tribunal preferred the argum ents of 
Stefanou’s representative which ‘mir­
rored’ those of the SSAT:

‘Sub-section 1221(2A) is not intended to 
add to the categories of persons to 
whom section 1221 applies, rather it 
merely reduces the effect of the excep­
tions under sub-section (3) and (4) . , . 
[PJroportional portability was intro­
duced in 1986 and was only ever to 
apply to pensioners who commenced to

receive their payment after 1 July 1986. 
To introduce a law now, 5 years after 
than time, and take away the respon­
dent’s exemption from proportional 
portability is considered outside the 
scope of the amendment’

(Reasons, pp.11-12).
The Tribunal also said it was not 

necessary to have regard to explanatory 
m em oranda  and  second  read ing  
speeches, which the Department said 
the T ribunal should rely on. In the 
Tribunal’s view, there was no ambigui­
ty or obscurity in the legislation nor did 
its interpretation lead to an absurd or 
u n reaso n ab le  re su lt. F u rth e r , the 
Tribunal said, none o f this m aterial 
altered its view of the legislation.

Form al decision
The Tribunal affirm ed the decision 
under review and rejected the applica­
tion for a stay order. In making the lat­
ter order, it commented that a foreshad­
owed amendment to the portability pro­
visions could not be relevant to the sub­
stance of the decision in dispute.

[J.M.]
Note: In decisions handed down on the 
same day, 10 December 1991, the AAT 
(constitu ted  by R .C. Jenn ings QC) 
affirmed SSAT decisions to the same 
effect on the following cases:
SE C R E T A R Y  T O  DSS and  BAR- 
SONY (No. 7632)
SECRETARY T O  DSS and  BELD-
ING (No. 7625)
SECRETARY T O  DSS and BRAND
(No. 7624)
S E C R E T A R Y  T O  D SS a n d  
CACHIA (No 7628)
S E C R E T A R Y  T O  DSS a n d  
CETINIC (No. 7626)
SECRETA RY  T O  DSS and  HAGE
(No. 7623)
SECRETARY TO  DSS and KERNI- 
OTIS (No. 7621)
SEC R ETA R Y  TO  DSS and  LA TI- 
FOGLOU (No. 7627)
SECRETARY TO  DSS and  M ATH­
ER (No 7629)
SECRETARY TO  DSS and SECAN-
SKI (No. 7622)
S E C R E T A R Y  T O  DSS a n d  
STO LPER (No. 7567)
S E C R E T A R Y  T O  DSS a n d  
TAKACH (No. 7630)
S E C R E T A R Y  T O  DSS a n d  VES- 
PER O  (No. 7631)




