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The AAT reviewed the authorities on
retrospective operation of legisiation,
and concluded that a reading of ss. 2,
4(a) and 53 of the amending Act con-
veyed a clear meaning that 5.129(3)(a)
of the Act, as amended by s.53 of the
amending Act, was tohaveretrospective
operation in that it was taken to have
effectonand from 1 August 1990. There
was no ambiguity in the provisions of
the amending Act relating to com-
mencement.

The AAT dismissed the argument
that an overpayment had occurred if the
amending Act operated retrospectively.
There was nothing in the amending Act
that fulfilled the preconditions in 5.246
Social Security Act 1947 for the giving
of a right to the Commonwealth to re-
cover benefits paid to Sritharan.

[P.O’C.]
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Unemployment
and sickness
benefit: self
employment

RICHARDS and DEPARTMENT
OF SOCIAL SECURITY

(No. N90/61)

Decided: 5 April 1991 by B.J.
McMahon.

Kenneth Richards asked the AAT to
review a decision which affirmed the
raising of anoverpayment of $45492.74
paid as unemployment benefitand sick-
ness benefit over the period 1 June 1984
to 16 January 1989.

Richards had worked as a carpenter
and builder but in 1979 had a back
operation. Shortly after, he and his wife
bought a block of land at Thirlmere on
which they built a house where he lived
with his family from the end of 1982.

Richards commenced receiving un-
employment benefit in October 1982
and this continued until he transferred
to sickness benefit on 10 November
1986. He remained on that benefit until
25 May 1988, when he transferred back
to unemployment benefit, which he re-
ceived until 16 February 1989,

In 1984, Mrs Richards decided to
startaretail fruitand vegetable shop and
a lease for premises and a loan were
taken out in Mr and Mrs Richards’ joint
names.

According to evidence presented at
the AAT, Richards accompanied his
wife to the shop every day between
1984 and 1986, but would leave there to
go to the CES or look for work. Al-
though his back prevented him from
doing any heavy work, he occasionally
delivered orders, took orders on the
telephone, moved light stock and he
hosed down the outside of the shop
every day. Occasionally, he served in
the shop but this did not occur on a
regular basis.

Towards the end of 1986, Richards
had a further operation and transferred
to sickness benefit. Neither at this time,
nor on his return to unemployment ben-
efit in 1988, did he inform the DSS of
the existence of the business.

When the DSS learned about the
shop, an overpayment of $45 492.74
was raised on the basis, first, that
Richards was not unemployed while in
receipt of unemployment benefit and,
secondly, that he had not suffered a loss
of income through illness for those pe-
riods in which he received sickness
benefit.

On review, the SSAT affirmed the
decision to raise the overpayment but
varied the decision to recover by writ-
ing it off for a 12 month period from 31
October 1989. Richards then asked the
AAT to review the decision.

The legislation

Section 116 of the Social Security Act
attherelevant time set out the qualifica-
tions for unemployment benefit. Cen-
tral among these was the requirementin
s.116(1)(c) that the person be ‘unem-
ployed’.

In addition, a person must also sat-
isfy the Secretary that s/he was capable
of undertaking and willing to undertake
suitable paid work, had taken reason-
able steps to obtain suitable work and
must be registered with the CES.

Sickness benefit was available to a
person who had a temporary incapacity
through which s/he had suffered a loss
of salary, wages or other income (s.117).

Section 163 imposed notification
obligations on recipients of benefits.

Section 246(1) provided that, where
anamount had been paid in consequence
of a false statement or representation or
failure to comply witha provision of the
Act, the amount paid was a debt due to
the Commonwealth.

Finally, s.251 provided the Secretary
with a discretion to waive, write off or
allow payment by instalments of debts
owed to the Commonwealth,

Was Richards unemployed?

The AAT canvassed a number of
previous decisions involving people
engaged in businesses or self-employed
(see e.g. Vavaris (1983) 11 SSR 110;
Weekes (1981) 4 SSR 37 and McKenna
(1981) 2 SSR 13) and noted thata person
may be underemployed without being
unemployed:

‘The proper question to ask is whether

the person in question is so seriously

engaged in the conduct of a business as to
lead to the conclusion that he is not un-
employed.’

(Reasons, para. 25)

The AAT concluded that, whatever
the evidence (which was to the effect
that the business was entirely run by
Mrs Richards), ‘a proper legal analysis
of the sitnation would show that at all
relevant times the applicant and his wife
were in partnership’: Reasons, para. 26.

The AAT also noted that, apart from
the legal analysis, the factual position
also appeared to be that the shop was run
as a family business.

The AAT decided that Richards was
notunemployed, even though itaccepted
the evidence that Richards looked for
work during the period. On that basis,
the decision to raise an overpayment of
unemployment benefit was affirmed.

The AAT also decided that for the
periodsover which sickness benefit was
received, there had been no loss of in-
come demonstrated.

Should the debt be recovered?

The AAT quoted extensively from
the Full Federal Court decision in Hales
(1983) 13 SSR 136; and noted that the
Federal Court there considered the fact
that the respondent had received public
moneys to which she was not entitled a
paramount consideration on the ques-
tion of whether a debt should be waived.

The AAT concluded that the over-
payment arose through deliberate acts
by Mr and Mrs Richards, who had
chosen not to notify the DSS of the
existence of the business because they
were not making a profit and feared
they would lose the benefit on which
they depended. Even though they had
no assets and a number of debts, since
both Mr and Mrs Richards were in
regular employment, the AAT consid-
ercd that there was some prospect of
recovery.

il Formal decision
[ For these reasons, the AAT affirmed
the decision under review.

R.G.]
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