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The AAT found the facts in this
matter unusual. The legislation pre-
sumes that, where an amount has been
paid by way of sickness benefit for a
period of incapacity for work, it is re-
coverableif the beneficiary laterreceives
a lump sum payment of compensation.
The AAT was of the opinion that, in the
special circumstances of this case, it
would be unjust for the legislation to
operate in this way.

Formal decision

The AAT set aside the decision un-
der review and substituted a decision
that the amount of lump sum compen-
sation representing the amount paid to
Smith as sickness benefit be considered
as not having been made and thus not
recoverable.

[C.H.]

Family allowance
supplement:
estimated income
too low

JOHNSON and SECRETARY TO
DSS

(No. 6626)

Decided: 7 February 1991 by P.W.
Johnston.

The applicant asked the AAT toreview
a decision to cancel her family allow-
ance supplement (FAS) and to raise an
overpayment of $3312 in FAS.

The facts

Johnson had been in receipt of FAS
since May 1988. In November 1988,
she forwarded an income and assets
return for 1988 to the DSS. She advised
that at that date she was unemployed
and her husband had commenced his
own business with drawings of $100
per week. They also received rental
income of $240 per week. Their total
income was $340 per week. Based on
that information, the payments of FAS
were continued.

Alaterreview of Johnson’seligibility
led to the cancellation of FAS from
November 1989. The Taxation Office
later assessed the family’s taxable in-

come for 1988-89at$30902. Thisled to
the overpayment of $3312 being raised
in respect of the period from December
1988 to November 1989. The overpay-
ment was being recovered by deduction
from Johnson’s family allowance.

The legislation

It was not disputed that Johnson was
qualified to receive FAS under s.73 of
the Social Security Act. Section 74B
provides for reduction of the rate of
allowance by reference to ‘relevant tax-
able income’. Section 72(1) defines
‘relevant taxable income’ to include, in
the case of a married person, the taxable
income of the person’s spouse in addi-
tion to the taxable income of the person.
Section 72(2) provides that the amount
of taxable income of a person for a year
of income shall be taken to be either the
amount assessed by the Commissioner
of Taxation or an estimate made by the
person or the person’s spouse.

Where there is a difference between
the amount estimated by the person or
their spouse and the amount subse-
quently assessed by the Commissioner
of Taxation s.74B(5) applies. This pro-
vision treats as a recoverable overpay-
ment payments of FAS based on a per-
son’s estimate of income where that
estimate is less than 75% of the actual
taxable income assessed by the Com-
missioner of Taxation.

ff Actual income versus assessed

& income

I8 Johnson had put to the SSAT that the
actual income of the family was consid-
erably lower than the amount assessed
by the Commissioner of Taxation. This
occurred because the assessment took
into account income on an accrual basis
rather than on a cash basis. She had
argued that, when it was considered that
about $12 000 was outstanding in debts
to the partnership she had formed with
her spouse, the actual income received
from the business was much lower than
the assessment.

Johnson conceded in the AAT that
the SSAT were correct in rejecting this
submission as to the application of
s.74B(5). The section is mechanical.
Once the actual figure assessed by the
Commissioner of Taxation is deter-
mined, the section operates automati-
cally. It is not open for the parties to go
behind the figures to question the actual
income of the applicant.

B4 Discretion to waive recovery

&8 The only issue for consideration for
the AAT was whether the DSS should
exercise its discretion under s.251 to

waive recovery of the overpayment or
otherwise vary the terms of recovery.

The Tribunal referred to the decision
in Hales (1983) 13 SSR 136, which set
out the matters to be considered in the
exercise of the discretion. The Federal
Court in that case indicated that the
matters to be considered included the
fact that the applicant had received public
moneys to which he or she was not
entitled, whether the overpayment oc-
curred as a result of innocent mistake or
deliberate fraud, the financial circum-
stances of the applicant, the prospect of
recovery, whether a compromise was
offered, whether recovery should be
delayed because there was a prospect
that the applicant’s circumstances may
improve, and any other compassionate
considerations including financial
hardship.

Johnson had argued that the legisla-
tion was unfair and discriminated against
self-employed persons. The AAT said
that it could not comment on the fair-
ness of the legislation. In any event the
Tribunalnoted thatJohnson’s argument
could be debated either way. The trad-
ing situation of the partnership would
be subject to artificial variations which
could result in advantages as well as
disadvantages at certain times.

The Tribunal still had to consider the
criteria in Hales, even though it rejected
Johnson’s submission with respect to
the fairness of the legislation. There was
no question of dishonesty on the part of
Johnson. The financial circumstances
of Johnson and her spouse at the time of
the SSAT decision had indicated that
there was then noreason for the exercise
of the discretion in their favour.

However, the family’s financial cir-
cumstances had since deteriorated. The
business had incurred debts which ex-
ceeded its income and the family were
considering selling their home to pay
those debts. Johnson’s spouse was con-
sidering paid employment. The AAT
commented:

‘Even though in all this there is no suggestion
of immediate dire financial hardship, the fact
that the overall situation of the family has
declined severely sets the stage for consider-
ing other factors. Remembering 100 that the
purpose of FAS is basically to provide benefit
for the children in a family (of which the
applicant and her husband have three who are
still fairly young) the Tribunal should also
take into account against that background the
continuing loss of FAS to the family unit for
some considerable time yet.’

(Reasons, p.7)

The AAT also referred to the form
which was used by the DSS to obtain the
information upon which the payment of
FAS was based. The form was entitled
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‘Estimate of Income for Family Al-
lowance Supplement’ and contained a
statement to be acknowledged by
Johnson that she understood that she
might have to repay any FAS to which
she was not entitled if her estimate was
‘substantially wrong’. The Tribunal
criticised the form in the following terms:
‘It cannot be debated that the form in its final
sentence puts recipients of benefit upon notice
that they may be liable to repay the allowance
if their “estimate is substantially wrong”. That
statement, however, falls well short of bring-
ing to the minds of those who fill out and sign
the form the stringent operation of s.74B(5).

The vague expression “substantially wrong™

could mean many things to different minds

and it fails to convey what is in fact a fairly
precise relationship between the estimated
income and the figure that emerges, retro-
spectively, from the Commissioner’s assess-
ment.’

(Reasons, p.8)

The AAT asked Johnson and her
spouse about how the form came to be
filled in. It concluded that they had
approached the matter openly and hon-
estly. Their error was attributed to their
misunderstanding of the legal require-
ments imposed by the Social Security
Act. The Tribunal also concluded that
the ‘vague and inadequate phrasing’ of
the warning in the form in part induced
the error that led to the overpayment.

‘When the Tribunal had regard to all
of the above considerations, it formed
the view that a fair result would be to
terminate recovery from the family al-
lowance paid to the applicant after 1
July 1991 and for recovery of the out-
standing amount to be waived. This
would result in about half of the over-
payment being foregone by the Com-
monwealth. Although this was not a
precise apportionment of responsibility
for the overpayment, the AAT consid-
ered that it reflected the circumstances
of the overpayment and had regard to
the current financial circumstances of
the family.

Formal decision

The Tribunal varied the decision of
the SSAT to the extent that recovery of
the overpayment by deduction from
future payment of Family Allowance
should cease after 1 July 1991 and that
recovery of the balance be waived un-
der 5.251(1) of the Social Security Act.

[B.S.]

(AT

Family allowance
arrears: decision
under review

SHANAHAN and SECRETARY TO
DSS

(No. Q90/353)
Decided: 4 March 1991 by S.A. Forgie.

The facts

Mrs Shanahan was receiving family
allowance for two children. On 14 Oc-
tober 1989 the DSS sent an annual re-
view form to her address which the DSS
had on its records. Mrs Shanahan had
moved from that address without noti-
fying the Department, and did notreceive
the form until July 1990.

When the DSS did not receive the
completed review form, it decided to
cancel her family allowance from 29
December 1989 and notified her of this
by letter dated 1 January 1990. That
letter was also sent to her old address
and she did not receive it.

When she noticed that family al-
lowance had ceased to be paid, Mrs
Shanahan contacted the DSS and noti-
fied it of her new address. She was sent
a form by mail which she lodged on 10
April 1990. Payment of her family al-
lowance resumed on 19 April 1990.

She applied to the SSAT for review
of the decision ‘not to pay arrears of
family allowance from 11 January 1990°.
The SSAT decided:

‘that the decision to cancel the payment of

family allowance and/or not to apply arrears

of family allowance from 11 January 1990 to

19 April 1990be set aside and that payment be

made to Mrs Shanahan for this period.’

The DSS asked the AAT to review
the decision, arguing that the SSAT was
wrong in finding

‘1) that notification had not been given of

decision to cancel, and

2) that arrears could be granted despite the
appeal having been lodged more than three
months after the cancellation’.

B The legislation

M Section 163(2) of the Social Security
Act empowers the Secretary to give,
personally or by post,toarecipientofan
allowance, anotice requiring the person
to furnish to the Department within a
specified period a statement in an ap-
proved form. Failure to comply with
such a notice is a ground for cancella-
tion of the allowance: s.168(1).

Section 183 specifies the date from
which a decision of an SSAT, deter-
mining an application for review, has

effect. Where the SSAT makes a deci-
sion granting a person an allowance or
increasing the rate of payment and the
person applied to the SSAT more than 3
months after notice of the decision un-
derreview was given, the operative date
of the decision is the date on which the
application for review was made to the
SSAT: 5.183(5).

Section 82 sets out the qualifications
for family allowance.

Section 158(1)(c) provides that the
payment of the allowance shall not be
made except upon the making of aclaim
for the allowance.

Section 159(4A) and (4B) make
provision for deeming a claim to be
lodged on a day earlier than the day of
actual lodgment in specified circum-
stances.

Was the notice ‘given’?

The AAT found that the review form
sent to Mrs Shanahan’s old address was
anotice under s.163(2), since itrequired
her to furnish information within a
specified time and in accordance with
an approved form.

Applying s.29 ActsInterpretation Act
1901 (and following previous decisions
in Todd (1989) 52 SSR 691, Dossis
(1989) 59 SSR 799 and Pesu (1990) 53
SSR 700) the AAT concluded that the
notice had been ‘given’ as required by
5.163(2) because it had been properly
addressed and sent by prepaid mail to
the last address notified by Mrs
Shanahan. It did not matter that she did
not receive it.

The DSS had therefore correctly
cancelled her family allowance in ac-
cordance with s.168(1).

| What was the decision under

i review?

@ The AAT did not find it necessary to
consider whether s.183(5) operated to
prevent payment of arrears on setting
aside the cancellation decision of 1
January 1990, since it found that this
was not the decision under review.

Mrs Shanahan had applied forreview
of the decision ‘not to pay arrears of
family allowance from 11 January 1990°.
The AAT found that this was a decision
made on 10 April 1990, in the course of
considering her new claim,

§ Can arrears be paid on the grant

o of a new claim?

8 The AAT concluded that a person
cannot be paid family allowance until a
claim is lodged, and then only from the
date of the claim or the date on which it
isdeemed to have been lodged by virtue
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