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which the applicant wants the AAT to 
review.

Section 29(7) authorises the AAT to 
ex tend  the tim e w ith in  w hich an 
application for review can be lodged.

I  No ‘acceptable explanation for 
delay’

The AAT referred to the Federal 
C ourt d ec is io n  in  H u n te r  V a l le y  
D evelo p m en ts  P ty  L td  v M in ister f o r  
H om e A ffa irs a n d  E nvironm en t (1984) 
58 ALR 305, where W ilcox J had said 
(at 310) that, before the discretion could 
be exercised, the applicant must show 
‘an acceptable explanation for the 
delay’ and that it was ‘fair and equitable 
in the circumstances’ to extend the time 
for lodging the appeal.

Quinn’s solicitor put forward three 
reasons for extending the time.

First, it was said that the Secretary’s 
veto o f the SSAT’s recommendation in 
Decem ber 1985 had ‘disappointed, 
disenchanted and disheartened’ Quinn 
who ‘could not understand the legal 
ram ifications and thought that an 
appeal to the AAT would be a waste of 
tim e’. She a lso  had  considerab le  
difficulty obtaining information from 
the DSS.

The AAT described this reason as 
‘so general as not to be persuasive in 
providing an acceptable explanation for 
the delay in this matter’: Reasons, p.4. 
The AAT pointed out that Quinn had 
been told of her rights to appeal in 
December 1985 and she could have 
contacted the AAT directly.

The second reason put forward on 
Quinn ’ s behalf was that she had thought 
that the question of back payment of the 
allow ance w ould be dealt with in 
another appeal, which was heard by the 
SSAT in 1987 (relating to a DSS 
decision to cancel the allowance).

The AAT could not see how Quinn 
could have misunderstood the nature of 
that second appeal and repeated that she 
had been advised of her appeal rights (to 
the AAT) at the time of the rejection of 
her first appeal in December 1985.

Thirdly, Quinn’s solicitor said that 
the 10-month delay between the time 
when Quinn first consulted the solicitor 
and the appeal was lodged with the 
AAT was explained because it had been 
necessary to apply for legal aid, to 
obtain counsel’s opinion and to apply 
for an extension of legal aid.

O f this third point, the AAT said that 
the 10-month period was not, in itself, 
decisive but it had to be considered in 
the context o f the overall period in 
which the delay had occurred, because 
it had led to that period being enlarged.

The AAT concluded that the matters 
put forward on behalf of Quinn did not 
amount to an acceptable explanation for 
the delay, when balanced against the 
length of the time involved.

■ F orm al decision
The AAT dismissed the application 

for extension of time.
[P.H.]

Unemployment
benefit:
overpayment

G O U LD  AND SEC R ETA R Y  TO  
DSS
(No. 5226)
Decided: 19 July 1989 by
H.E. Hallowes.
The DSS decided that Richard Gould 
had  been  o v erp a id  $16 974
unemployment benefit between March 
1981 and August 1985. Gould asked the 
AAT to review that decision.

BThe evidence
In late 1980 or early 1981 Gould 

received a proposal from Smith to 
develop an oxygen sensor. Gould’s 
understanding was that, if the sensor 
was successfully developed, he would 
share in the profits.

Gould found suitable premises and 
visited them at various times for the 
next 6 to 9 months to work on the sensor. 
He told the AAT that he also sought 
w ork through  the C E S, bu t was 
unsuccessful because of his age. The 
CES was aware of his work on the 
sensor.

Gould said he received no money 
from Smith for his work but was 
reimbursed for materials purchased by 
him.

After about 6 months the equipment 
was moved to more suitable premises 
where experiments continued for 2 
more years. Gould said he continued to 
v is it the prem ises and con tinued  
looking for work. A third change of 
premises occurred.

In 1982, Gould travelled to the USA 
to negotiate a licensing agreement for 
the manufacture o f the oxygen sensor. 
In 1983 Gould was declared bankrupt. 
G ou ld  and Sm ith  ended  th e ir 
association in 1985.

O nly  one  ‘C o n tin u a tio n  o f 
Unemployment Benefit’ form for the 
relevant period was produced by the 
DSS. In response to the question on this 
form about other income or payments 
during the relevant period Gould had 
responded ‘N o’, and indicated he had 
not done any full-time, casual or part- 
time work, nor had he commenced paid 
employment or carried on a trade or 
business alone or as a member of a 
partnership.

■The legislation
At the relevant time s.107 of the 

S o c ia l  S e c u r i t y  A c t  [now s.116] 
p ro v id ed  th a t, to  q u a lify  for 
unemployment benefit, a person must 
sa tis fy  the S ecre ta ry  he was 
u n em p lo y ed , w as capab le  o f 
u n d ertak in g , and  w as w illing  to 
undertake suitable paid  work, and 
during the relevant period had taken 
reasonable steps to obtain such work.

Section 246(1) provides that where, 
as a consequence o f a false statement or 
representation, o r in consequence of a 
failure or omission to comply with a 
provision o f the Act, an amount was 
paid to a person which would not 
otherwise have been paid, there is a debt 
due to the Commonwealth.

BThe decision
The AAT decided that Gould was 

not so seriously engaged in a business to 
lead to the conclusion that he was not 
unemployed.

However, the AAT decided that, 
despite his evidence of seeking work 
through the C ES, G ould  had not 
established that he was willing to 
undertake suitable paid work nor had he 
taken reasonable steps to obtain such 
work during the 4 years in question. He 
w as thus n o t q u a lif ied  for 
unemployment benefit at the relevant 
time.

The ‘Continuation o f Unemploy
ment Benefit’ form contained a false 
statement that he did not do any part- 
time or casual work and received no 
income. The false statements resulted in 
unemployment benefit being paid to 
him which resulted in debt due to the 
Commonwealth.

■ Form al decision
The AAT affirm ed the decision 

under review.
[B.W.]
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