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■ P lain  m eaning
The AAT concluded that the plain 

meaning of the words was clear, so that 
it was unnecessary to refer to extrinsic 
materials. It also accepted the DSS 
argument that, if it had been intended to 
exclude the first $1500 o f lump sum 
maintenance, there was an obvious way 
to do it, fo llow ing  the m odel o f 
s.48(3)(a) noted above. To treat the 
whole of the lump sum as capitalised 
m ain tenance  ‘d id  no t lead  to  an 
abusrd ity  or inco n g ru ity ’ because 
amounts below $ 1500 would be treated 
as maintenance income, which was 
dealt with elsewhere in the Act.

■ Form al decision
T he AAT se t aside  the SSA T 

decision and substituted a decision that 
the whole of the $5000 received by 
W esterm an constitu ted  cap ita lised  
maintenance income.

Carer's pension: 
care in home
KINSEY and  SECRETA RY  T O  DSS 
(No. 5361)
Decided: 8 September 1989 by
H.E. Hallowes.
Ruth Kinsey was granted a carer’s 
pension from March 1987 on the basis 
that she was caring  for her adult 
d au g h te r, w ho w as a sev ere ly  
handicapped  person  in rece ip t o f 
invalid pension, in their home.

In August 1988, the DSS cancelled 
Kinsey’s carer’s pension on the ground 
that she was no longer providing care to 
her daughter in the same home.

Kinsey asked the AAT to review that 
decision.

I  The legislation
Section 39(1) of the S o cia l S ecurity  

A c t provides that a person is qualified to 
receive a carer’s pension if the person 
‘personally provides constant care and 
attention for another person in a home 
of the person and of the other person’, 
where that other person is severely 
handicapped and receiving an age or 
invalid pension.

BThe evidence
It was not disputed that Kinsey 

provided constant care and attention to 
her daughter, aged 28, who suffered

from a severe disability, requiring 
constan t superv ision . It was also 
accepted that providing this care placed 
Kinsey under a great deal of stress. 
Initially, Kinsey had shared her house 
with her daughter and her daughter’s 
family (a husband and child) but had 
been able to finance the purchase of the 
flat next door, demolish the fence 
between the two properties and install 
an ‘intercom’.

Kinsey divided her time between her 
own house and the flat next door, 
attending to domestic chores in both 
places, eating her m eals in either 
dwelling. She m aintained that her 
‘home’ was the house and flat.

Kinsey explained that she had used 
the money provided by the carer’s 
pension —

‘to pay someone to sit with [her daughter] and 
help me with a little housework so I can get a 
much needed break. My health is not the best 
and my husband suffers from diabetes and 
schizophrenia and there is no-one else to help 
us’.

The AAT’s decision 
The Tribunal said that it would be 

‘regrettable’ if Kinsey, because of lack 
of financial support, was ‘unable to get 
the relief she needs to enable her to have 
some respite from her dem anding 
duties ’. However, the AAT said it had to 
apply the Socia l Security A c t to the facts 
as found in each case.

The AAT referred to comments 
m ade in D ic k e s o n  (noted  in th is 
R ep o r te r) and T odd  v N ico l [1957] 
S ASR 72, where some attempt had been 
made to define what was meant by a 
‘home’.

The T ribuna l conc lu d ed  th a t 
Kinsey’s home was her house, rather 
than the flat occupied by her daughter, 
and that, accordingly, the care provided 
by Kinsey was no longer provided by 
Kinsey in her own home.

The AAT noted that the 2 dwellings 
had different keys and were on different 
titles, the flat was being purchased in 
the name of Kinsey’s daughter and her 
husband and had been bought to 
provide some independent living for 
her daughter. The AAT expressed its 
conclusion as follows:

*1 am satisfied that there are two households 
in this application, both ran by the applicant, 
rather than cne household. The applicant’s 
heart is with her daughter rather than the flat 
in which her daughter resides.
22. As when the question as to whether a 
person is a “married person” for the purposes 
of the Act is determined, what constitutes a 
person’s “home” is not a matter of checking 
criteria to see whether or not they are satisfied 
but rather it is a matter of deciding the 
relationship of a person to a place, which is 
the centre of their affection and attention,

where they ordinarily sleep and keep their 
personal possessions. The answer to the 
question emerges from the facts found on the 
evidence in each particular case. The answer 
will depend on the person’s past experiences 
and their changing circumstances. Mrs 
Kinsey has a relationship with [the house] 
which is her home. Her care and concern for 
her daughter does not extend that relationship 
to her daughter’s flat. Nor does her daughter 
have the same relationship with [Kinsey’s 
house] as she had before she moved to the 
flat.’

■ Form al decision
The AAT affirm ed the decision 

under review.

[P.H.]

Sickness
benefit:
medical
certificates
SIM IC  and  SECRETA RY  TO  DSS 
(No. 5169)
Decided: 22 June 1989 by 
J.A. Kiosoglous.
Miroslav Simic was granted sickness 
benefits in December 1985. He left 
Australia in September 1986 to visit his 
dying father in Yugoslavia.

B efore leaving A ustralia, Simic 
provided the DSS w ith a m edical 
certificate, to the effect that he was 
incapacitated for work from September 
to November 1986.

For various reasons, Simic did not 
return to Australia until August 1987. In 
the meantime the DSS cancelled his 
sickness benefit from December 1986 
because no further medical certificates 
relating to his incapacity for work were 
lodged.

Shortly after his return to Australia, 
Simic applied for and was granted 
sickness benefit from 26 August 1987. 
He requested payment of benefits for 
the period from December to August 
1987 and produced several documents 
in Serbo-Croatian, which he said were 
m edical certificates relating to his 
incapacity for work during his time in 
Y u g oslav ia . H e a lso  p roduced  a 
certificate from an Australian doctor 
(Dr K), dated January 1988, to the effect 
that Simic had been incapacitated for 
work between September 1986 and 
August 1987.
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When the DSS refused to pay him 
sickness benefits for this period, he 
appealed to the AAT.

The legislation
Section 117(1) of the S ocia l S ecurity  

A c t provides that a person is qualified 
for sickness benefit if in ter a lia , the 
person satisfies the Secretary that, 
throughout the relevant period, he or 
she was temporarily incapacitated for 
work and had suffered a loss of income.

Section 124(1) provides that a claim 
for sickness benefit shall ‘be supported 
by the c e r tif ic a te  o f  a m ed ica l 
p rac titio n e r’, unless the Secretary 
o th e rw ise  d ire c ts  ‘in sp ec ia l 
circumstances’.

Section 3(1) of the Act defines a 
‘m edical practitioner’ as ‘a person 
registered or licensed as a medical 
practitioner under a law of a State or 
Territory’.

S ec tio n  168(1) a u th o rise s  the 
Secretary to cancel a  benefit by reason 
of the failure of any person to comply 
with a provision of the S ocia l S ecurity  
A ct.

‘M edical certificates’ not 
adequate
The Tribunal said that it could not 

accept the docum ents produced by 
Simic and originating in Yugoslavia 
because the Tribunal was not satisfied 
th a t tho se  c e r tif ic a te s  had been  
provided by a ‘medical practitioner’ as 
defined in s.3 (l) —  namely one who 
was registered or licensed under the law 
of a State or Territory.

N or could  the AAT accept the 
certificate provided in January 1988 by 
the Australian doctor:

‘As the applicant was in Yugoslavia during 
the period referred to in the certificate the 
Tribunal cannot accept that Dr K would have 
examined him at that time to be able to give 
such an opinion of his own knowledge.’

(Reasons, para. 8)
The AAT said that Simic’s failure to 

p rov ide  m edical c e rtifica tes  after 
November 1987 had inevitably led to 
the cancellation of his sickness benefit. 
The lodging of such certificates was 
necessary so that the DSS could —

‘be sure of a claimant’s continuing incapacity 
for work: without such knowledge the 
Department has no authority to continue to 
pay the benefit and pursuant to s. 168(1), it 
must be cancelled. Entitlement to the benefit 
does not revive until the lodgment of another 
claim in the proper form.’

(Reasons, para. 12)
The AAT also said that the decision 

in F reem an  (1988) 45 SSR 587 made it 
clear that there could be no restoration 
of a cancelled benefit until the person 
had  lo d g ed  a fu rth e r  c la im  in

accordance with the Act. As Simic had 
no t lo dged  h is  c la im  fo llo w in g  
cancellation of his sickness benefit until 
August 1987, there was no basis on 
which he could be paid benefit for the 
period prior to August 1987.

■ Form al decision
The AAT affirm ed the decision 

under review.

[P.H.]

Compensation
award:
preclusion

A B B A TE an d  SE C R E T A R Y  T O  
DSS
(No. 5285)
Decided: 1 August 1989 by 
R.A. Balmford.
The AAT affirm ed  a DSS decision that 
M aria A bbate was precluded from 
receiving pension from June 1987 to 
March 1988, following her recovery of 
a  compensation payment of $17 500.

T he A A T  found  th a t th is  
compensation award was made under 
the A cciden t C om pensation  A c t 1985 
(Vic.), which allowed compensation to 
be awarded for incapacity for work, for 
specified injuries, and for m edical 
expenses. In the present case, it was 
clear that the award had related to 
incapacity for work, and, accordingly, 
the whole o f that award was to be used 
as the  b as is  fo r ca lcu la tin g  the 
preclusion period. This was in line with 
the approach taken in L ittlejohn  (1989) 
49 SSR  637 and E m etlis  (1989) 50 SSR  
660.

The AAT noted that Abbate had used 
the compensation award to finance the 
purchase of a  holiday house and that the 
house in which she and her husband 
lived was fully paid for. Her husband 
was in full time employment. The AAT 
said that it could find nothing ‘special’ 
in Abbate’s circumstances to support 
the exercise of the s.156 discretion.

[P.H.]

RA FFA I and  SECRETA RY  T O  DSS 
(No. 5276)
Decided: 21 July 1989 by

G.L. McDonald.
A ttila R affai suffered 2 industrial 
injuries in 1970 and 1977. Each of these 
left him with a partial incapacity for 
work.

It was not until September 1987 that 
he recovered a lump sum compensation 
payment (of $20 000) for the first injury 
—  the  delay  b e in g  due  to  the 
inefficiency of his solicitors.

On the  sam e day, R affa i also 
recovered a lump sum compensation 
payment (of $40 000) for his second 
injury.

The DSS then  added  tho se  2 
payments together and calculated a 
preclusion period under s .1 5 3 (1 )  of the 
S ocia l Secu rity  A c t. As aresult, the DSS 
decided that he could not be paid 
pension until March 1990.

Raffai asked the AAT to review that 
decision.

I  C an separa te  com pensation 
paym ents be aggregated?

The AAT noted that s. 152(2) and (3) 
of the S o cia l S ecurity A c t provided that 
a preclusion period, imposed under 
s. 153(1), was to run from a date which 
dep en d ed  upon  the  p a rticu la r  
circumstances surrounding the lump 
sum paym ent

In the present case, the AAT said, 
Raffai had received 2 compensation 
pay m en ts  fo r d iffe re n t in ju ries  
occurring a t different tim es whilst 
employed by different employers. They 
were separate matters which had been 
treated separately under the NSW 
W orkers’ C om pensation  A c t 1987. The 
only com m on factor w as that the 
awards o f compensation had been made 
on the same day.

The T ribunal said that, in the 
absence of any legislative authority 
authorising the aggregation o f the 
compensation awards when calculating 
the preclusion period, the relevant 
provisions of the Act should be applied 
to each award separately, so that ‘the 
p rec lu s io n  p e rio d s  sh o u ld  run 
concurrently’: Reasons, p.8.

I  D iscretion to  d isregard  p a r t  of 
com pensation aw ards

The AAT decided that there were, in 
the  p re se n t case , ‘spec ia l 
circumstances’ which would support 
the discretion to disregard part of the 
co m p en sa tio n  p ay m en ts . T his 
discretion is given by s.156 of the Social 
Secu rity  A ct.Social Security Reporter




