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Negative social policy?
The AAT's decision in Christie (p.560) 
suggests a poor fit between income suppport 
and other welfare policies in Australia. The 
discretion to pay special benefit, the 
Tirbunal said, should not be exercised in 
favour of a woman caring for several foster 
children - a woman who had been 
encouraged to undertake that foster care by 
advice from the DSS that she would be paid 
either supporting parent's benefit or special 
benefit. What sensible social or economic 
objective, one might ask, is served by 
denying support to a woman who is 
undertaking the foster care of children? 
Whose interests are served by denying those 
children the opportunity to live in the 
community, rather than in an institution? 
And where does the responsibility for this 
dysfunctional result lie: with the inflexible 
drafting of the Social Security Act, or with 
the unimaginative approach of the 
Tribunal?

In Clarkson (p.561), the A AT 
considered for the first time the impact of 
s.3(8) of the Social Security Act, which 
effectively puts an end to the idea of 
'separation under the one roof in the Act. 
This provision, introduced after the May 
1987 Economic Statement, requires that a 
formerly married couple be treated as still 
married, if they continue to live (for more 
than 6 months, or 12 months in some 
circumstances) in the 'same home', where 
that home is their 'former matrimonial 
home'. In this case, the AAT decided that the 
applicant should be treated as a married 
person, because she was living in the 'same 
home', being the 'former matrimonal home', 
as her former husband (having been 
divorced in 1985). Their occupation of 
separate sleeping and living areas was not 
enough, the AAT said, to prevent them

living in the 'same home', because they used 
common cooking and washing facilities.

The practical result of this decision (and, 
presumably the result intended by the 
Government when it sponsored the 
amendment which now appears in s.3(8), is 
punitive. The applicant, who was 
permanently incapacitated for work, was 
denied invalid pension because of her 
former husband's income: yet she has no 
claim on her former husband for financial 
support; and she is incapable of earning an 
income. Her only way of regaining her 
invalid pension (or any other form of income 
support) would be to move out - into the 
impossibly expensive private housing 
market or into the over-stretched public 
sector. Is this mother example of irrational 
social policy? Or is there (malign) method in 
the madness?
Proving cohabitation
Also noted in this issue are three AAT 
decisions which suggest a conservative 
approach by the Tribunal to DSS assertions 
that a person is living in a de facto 
relationship: in Shine (p.562) the AAT 
discounted evidence based on rumour and 
hearsay; in Horvath (p.560) the AAT said it 
did not regard as persuasive, admissions 
signed by the applicant and her alleged de 
facto husband, because those admissions 
had been drafted by a DSS officer and made 
under financial pressure; and in M our ad 
(p.562) the AAT stressed the value of 
evidence given by the applicant and her 
family.

On the other hand, the Federal Court 
decision in Kershaw (p.569) emphasised 
that the proper standard of proof before the 
AAT is 'the balance of probability'; and that 
the Tribunal is not obliged to 'give the 
benefit of the doubt' to an applicant when 
considering whether she was living in a de 
facto relationship.

[P.H.]

ISSN 8017 3524
The Social Security Reporter is published six times a year by the 

Legal Service Bulletin Co-operative Ltd.
Editor: Peter Hanks
Contributors: Regina Graycar, Peter Hanks, Denny Meadows, Jenny Morgan, Beth Wilson 
Typesetting & Layout: Graphic Zone
The Social Security Reporter is supplied free to all subscribers to the 

Legal Service Bulletin.
Separate subscriptions are available at $20 a year (one copy), $35 a year (two copies) 
or $45 a year (three copies).

Please address all correspondence to Legal Service Bulletin, C/- Law Faculty, Monash 
University, Clayton 3168.

Copyright © Legal Service Bulletin Co-operative Ltd 1988 
Registered by Australia Post - Publication No. VBH 6594

Opinion

AAT decisions
• Invalid pension:

‘permanent incapacity'
Blackburn... 

Brannegan... 
Cartisano.. 

Pashalis..
• Invalid pension: permanent 

incapacity 'in Australia'
Dimissianos... 

Dayal...
• Special benefit: foster parent

Christie...
• Cohabitation

Horvarth... 
Clarkson... 
Mourad... 

Shine...
• Unemployment benefit: 

full time students
• Assets test: 

severe financial hardship

558
558
558
559

559
559

560

560
561
562 
562

Karnib... 563

Nagle... 

Porter ... 

Hack... 

Greer...

• Rehabilitation assistance

• Income

• Sickness benefit: arrears

• Mobility allowance
Isles...

• Income: war widow's pension
Ryan...

• Assets test: 'deemed income'
Avery ...

• Assets test: disposal of property
Hall... 

McClelland...

Federal Court decision
• Income test: income derived

Inguanti...
• Assets test: financial hardship 

provisions
H all...

• Cohabitation
Kershaw ...

• Family allowance: 
children overseas

Van Cong Huyn...

Update
• DSS Field Officer Investigations 

Background
• The Child Support Scheme: 

implications for social security

563

564

564

565 

565

565

566

550
567

568

568

569

569

570

571




