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Money matters
The S o cia l S ecurity a n d  V eterans  

A ffairs L eg isla tion  A m endm ent B ill 
1988  was introduced into Parliament on 
3 November. Its major purpose is to 
im p lem en t severa l dec is io n s 
announced in the August 1988 Budget. 
The main changes deal with the 
treatment of investment income and 
interests in retirement villages, and 
restructuring the system  o f rent 
assistance.

■ Investm ent income
After the uproar surrounding the 

Budget announcement on market- 
linked investments, the Government 
consulted with pensioner bodies and 
investment associations, and has now 
produced a  Bill that contains a number 
o f varia tions from  the orig inal 
proposals.

The most important o f these changes 
are:

• lim iting the new provisions 
dea lin g  w ith  m ark e t-lin k ed  
investments to those purchased on or 
after 9 September 1988; and

• providing a different method for 
ascertaining the rate of return on 
market-linked investments.

The Bill creates a Division 2 in Part 
I of the S ocia l S ecurity A ct, entitled 
‘Investm ent Incom e’ and repeals 
section 3 A. The commencement date of 
these amendments is 1 December 1988. 
There will be basically 3 categories of 
investment income.

(1) accruing return investments, 
governed by S.12C (these non-market 
linked investments were previously 
covered by s.3A);

(2) market-linked investments made 
on or after 9 September 1988, regulated 
by S.12D; and

(3) other income of a capital nature, 
which includes pre-9 September 1988 
market-linked investments, covered by
S.12L (which is similar to s.3A(4)).

(The last category could well include 
other forms of income in addition to 
investment income.)

The provisions relating to accruing 
re tu rn  investm ents are essentially the 
same as those in s.3A.

For m arket-linked  investm ents 
made on or after 9 September 1988, a 
maximum rate of return of 11% per 
annum will be included as income from 
the later of the date of investment o r 1

December 1988, regardless of whether 
there is an actual distribution by the 
fund. This rate can be reduced by the 
M inister under S.12E or by the 
Secretary of the DSS under s. 12F. Fund 
managers and investors will be able to 
apply under S.12F to the Secretary to 
determine a lower rate of return and will 
be able to apply to the SSAT (s.12M) 
and the AAT (s.12N) for review if 
dissatisfied  with the Secretary’s 
decision.

Similar amendments made to the 
V eterans’ Entitlem ents A c t 1986 also 
give the power to reduce the rate of 
return (relating to service pensions) to 
the Social Security Minister and 
Secretary to the DSS which means that 
dissatisfied service pensioners will 
have to seek review by the SSAT rather 
than the Veterans’ Review Board.

The definition of ‘income’ in s.3(l) 
will also be amended to include 
investment returns deemed to have 
been received under ss.l2C  and 12D 
and exclude actual returns received 
from those investments.

B R etirem ent villages
Section 4B is to be inserted in the 

Socia l Security A ct and will commence 
operation on 12 June 1989. This rather 
complex section effectively deems 
residents of retirement villages to be 
e ith e r hom eow ners or non ­
homeowners depending on the size of 
the entry contribution they paid. This 
will affect the operation of the assets 
test and rent assistance provisions.

■ R ent assistance
The Bill will bring about a number of 

structural changes to the system of rent 
assistance commencing from 13 June
1989. The definition of ‘rent’ in s.3(l) is 
to be changed.

The new definition will include as 
rent amounts payable every 3 months or 
more frequently; and amounts payable 
for services provided by retirement 
villages, nursing home accommodation 
costs and the cost of lodging (but not 
board).

The minimum rent threshold will be 
increased from $15 to $20 per week. 
Families with children will be paid 
greater rent assistance than childless 
families. Time spent in prison will be 
included as part of the 26 week waiting 
period for rent assistance payable to 
beneficiaries without children.

Increases in rent assistance rates will 
be brought in on 13 June 1989, 13

December 1989 and 13 June 1990. 
After 13 June 1990, pensioners and 
beneficiaries will receive the same rates 
of rent assistance which will be set at 3 
levels:

(1) families with 3 or more children;
(2) families with 1 or 2 children; and
(3) families with no children.

■ Incentive allowances
Similar changes to the level and 

structure of incentive allowance rates 
will be effected by amendments to s.143 
that commence on 13 June 1989 and 13 
June 1990.

I  N ew  Z e a la n d  re c ip ro c a l  
agreem ent

A new  ag reem en t da ted  31 
December 1988 replaces the agreement 
dated 5 O ctober 1986 currently 
contained in Schedule 3.

JD.M.]

The
Omnibus Bill'

The S o cia l S ecu rity  L eg isla tion  
A m endm ent B ill 1988 was given its first 
reading in the House of Representatives 
on 19 October 1988. The Bill runs to 72 
pages and contains amendments which 
will implement decisions announced in 
the May 1988 economic statement and 
the August 1988 budget.

Several o f the changes reflect the 
G o v e rn m en t’s adop tion  o f 
recommendations made by the Social 
Security Review headed by Bettina 
Cass. In his second reading speech, 
Social Security Minister Brian Howe 
foreshadowed further reforms to social 
security policy and legislation, in the 
light o f expected recommendations 
from the Review in the areas of support 
for people w ith disabilities and 
retirement incomes policy.

Amongst the changes which this Bill 
would make to the S ocia l Security A ct 
are:

• From 1 March 1989, Parts V 
(widow’s pension) and VI (supporting 
parent’s benefit) o f the Act will be 
repealed and replaced by Part V which 
will introduce a sole p a ren t’s pension.
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The qualifications for sole parent’s 
pension will be set out in s.44 of the Act. 
They are framed so as to ensure that any 
person who currently qualifies for 
supporting parent’s benefit or class A 
widow’s pension will qualify for sole 
parent’s pension. In addition, eligibility 
will be extended to a person who is not 
the natural or adoptive parent of a child 
and who does not have legal custody of 
that child, if the child has been wholly or 
substantially in the care and control of 
the person for a period of at least 12 
months; and the Secretary is satisfied 
that this situation is likely to last 
indefinitely: s .4 3 (l)  definition of 
‘qualifying child’.

The rate of sole parent’s pension will 
be the same as the current rates of 
widow’s pension and supporting 
parent’s benefit; and there will be the 
same requirement to take reasonable 
maintenance action against the non­
custodial parent: s.47.

• Also from 1 March 1989, a new 
widowed person’s allowance will be 
introduced. This allowance will be paid 
to a person whose spouse dies on or after 
17 February 1989, who does not have a 
qualifying child for the purposes of sole 
parent’s pension and who satisfies the 
Australian residence requirements. The 
allowance will be paid at the standard 
pension rate for 12 weeks or, if the 
applicant is a woman and pregnant 
when her spouse dies ( ‘and . . .  the 
Secretary has no reason to believe that 
she is pregnant by a person other than 
her deceased spouse’: s.58A(2)(b)) at 
least until the conclusion of her 
pregnancy: s.58A(2).

This allowance replaces class C 
widow’s pension, which is at present 
payable to a woman during the 26 
weeks after the death of her husband or 
de facto husband: s.44(l)(c).

• The right to portability of a 
pension, currently granted by s.60 of the 
Social Security Act, will be subject to 
new s.60A. The latter section, which 
comes into effect on 1 February 1989, 
will require that a person who proposes 
to leave Australia should obtain a ‘pre- 
departure certificate’ from the 
Secretary to the DSS to the effect that 
the Secretary is satisfied that the person 
is qualified to receive her or his pension. 
A person who leaves Australia on or 
after 1 February 1989 without such a 
certificate will cease to be qualified to 
receive the pension after the first 6 
months of absence from Australia: 
s.60A(3).

• A special, and even more 
restrictive, rule is introduced in the case 
of most persons receiving sole parent’s

pension. Even if such a person obtains 
a pre-departure certificate, he or she 
will not be qualified to receive sole 
parent’s pension after the first 12 
months of absence from Australia: 
s.60B (l). The one exception will be a 
‘woman [who] became a single person 
because of the death of a man’, to whom 
she was, immediately before his death, 
'legally married’, and both of whom 
were, immediately before the man’s 
death, ‘Australian residents’: s.60B(2).

This restrictive rule comes into 
effect on 1 March 1989. However, it 
applies to any person who left Australia 
on or after 1 July 1988; and provides 
that any person who left before that date 
shall be treated as if the person had left 
Australia on 1 July 1988. That is, the 12 
month period for many people will 
commence to run from 1 July 1988, so 
that their sole parent’s pensions (which 
will replace their widow’s pension or 
supporting parent’s benefit on 1 March
1989) will cease to be payable on 30 
June 1989.

• The restrictive effect of ss.60A and 
60B is modified by the provision that 
‘an absence of a person from Australia 
comes to an end if the person returns to 
Australia, even if that return is only 
temporary’: s.60A(4) and 60B(4).

• An assets test will be introduced 
for family allowance supplement from 
29 December 1988. According to the 
new s.74A , fam ily allow ance 
supplement will not be payable to a 
person if the value of the property of that 
person and the person’s spouse exceeds 
$300 000.

• Family allowance will cease to be 
payable for a child where that child has 
been absent from Australia for 3 years: 
s .83(l). This provision comes into 
effect on 18 May 1989 and is declared to 
apply to any person who left Australia 
on or after 18 May 1986; a person who 
left Australia before that date is to be 
treated as having left Australia on 18 
May 1986: s.83(6).

A child who returns to Australia for 
less than 3 months will be treated as still 
absent from Australia during that 
period: s.83(3), (4) and (5).

• Several m odifications or 
exemptions are made to the 
unemployment benefit work test.

Some of these are minor: for 
example, s. 116(4A) will exempt a 
person from the work test while the 
person is attending a training camp as a 
member of the defence force reserve; 
and s .ll6 (4B ) will relax the work test 
for persons in remote areas of Australia 
where it would be unreasonable to 
expect the person to comply with the

work test. These two provisions come 
into effect when the Amendment Act 
receives the Royal Assent.

A more substantial modification will 
be made by the new S .1 1 6 A , which 
comes into effect on 1 February 1989. 
This provision will exempt a person 
from the work test where the person is at 
least 18 years of age, has commenced an 
approved full-time training course after 
1 February 1989 and has been qualified 
for unemployment benefits for at least 
12 months immediately before 
commencing that course.

In addition, such a person who is 
engaged in full-time voluntary work 
with an approved organisation will be 
exempt from the work test.

However, the first of these 
exemptions (for an approved full-time 
training course) only applies for 8 
weeks in any year; and the second 
exemption (for work with an approved 
organisation) only applies for 4 weeks 
in any year; s.116A(4) and (6).

• The parental income test applied 
to job search allowance will not take 
account of the income of a young 
person’s foster-parents. This result is 
produced by an amendment to the 
definition of ‘person to whom this 
section applies’ in s.l21A (l) of the 
Social Security Act, which amendment 
commences on 1 January 1989.

• A person released from prison 
after serving at least 7 days and who 
applies for unemployment or sickness 
benefit within 7 days of release will be 
paid 2  weeks benefit for the first week of 
benefit period: S.122B, which 
commences on 1 January 1989.

A similar provision for double 
payment of special benefit during the 
first week after a person’s release from 
prison is to be made by a new s. 130(2), 
which also commences on 1 January
1989.

• Amendments to s.164 would 
impose some restrictions on the power 
of the S e c re tary  to dem and 
information from any person. For 
example, s.l64(2A A ) would limit the 
Secretary to demanding information 
which the Secretary considers relevant 
to entitlements under the Social 
Security Act’, s. 164(2AC) would limit 
the purposes for which the Secretary 
can demand information to the 
detection of overpayments and the 
verification of entitlements under the 
Act; s.l64(2A F ) would limit the 
information which the Secretary can 
demand by detailing that information - 
for example, name, address, sex, 
marital status, date of birth, date of 
death, etc.; and s.l64(2AH ) and (2AJ)
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would require the destruction of any 
information which has been received by 
the Secretary and not classed by the 
Secretary as relevant.

• Section 2 37A, which comes into 
operation on 1 February 1989 , 
introduces a new payment called ‘an 
employment entry payment’, which 
is to be paid to a person commencing 
employment after 12 months on 
unemployment benefit, where the 
person is at least 18 years of age and the 
employment is likely to last for more 
than 4 weeks. The payment, of $100, 
can be made only once in every 12 
months.

• An amendment to s.251 (formerly 
s. 186) of the Social Security Act would 
give the Minister power to issue 
directions in writing relating to the 
Secretary’s discretion under s.251(1) to 
waive recovery of debts: this 
amendment, if passed, would be 
s.251 (IB). These directions are to be 
laid before each House of Parliament 
(but neither House is given any power to

disallow the directions): this would be 
numbered as s.251(lC ); and the 
Secretary would be obliged to ‘act in 
accordance with directions from time to 
time in force’: s.251(1 A).

[At this stage, it is not clear whether 
this amendment will be passed. I 
understand that the Opposition will be 
moving either to amend or to delete the 
clause containing these amendments 
from the Amendment Bill.

There are two concerns: first, that the 
amendments would effectively give the 
Minister the power to make delegated 
legislation which, unlike other forms of 
delegated legislation, could not be 
disallowed by either House of 
Parliament; and, secondly, there is real 
concern that the mandatory nature of 
these directions would limit the ability 
of the DSS, the SSAT and the AAT to 
deal with the merits of unusual cases.

On the second point, it should be 
noted that, if the Secretary is bound to 
give effect to the directions, then the 
SSAT will be similarly bound, because
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it may only ‘exercise all the powers and 
discretions that are conferred by this 
Act on the Secretary’: s. 182(4) of the 
Social Security Act. The AAT is 
similarly limited: s .43(l) of the AAT 
A ct

The point is being pressed by a 
number of critics that the power of the 
Minister conferred by s. 17 as enacted in 
October this year, to issue ‘a written 
statem ent of a policy of the 
Commonwealth Government in 
relation to the administration of this 
Act’, which the DSS and the SSAT 
would be obliged to ‘have regard to’, 
would be far preferable to the proposed 
amendments to s .251. The existing s.17 
has the advantage of allowing the 
Government to develop policy on the 
administration of die Social Security 
Act, including the exercise of the many 
discretions contained in the Act, while 
leaving to the decision makers 
(including the two Appeals Tribunals) 
the capacity to respond to exceptional 
cases.]

[P.H.]

Compensation Payments 
preclusion

Cristallo: 597 
di Pietro: 544 

Grima: 598 
Jovanovic: 581 
Kryzwak: 580 

Tallon: 544
recovery

Jerkin: 533 
Klobuchar: 533 
Stankovic: 533 
Venables: 548 

Walker: 517 
Zito: 533

Custody, care and control
child in institution

Matthews: 549 
Williamson: 531 

children overseas
Cong Lui Huynh: 594 

Van Cong Huynh (Fed.Ct): 525 
Van Cong Huynh (Full Fed.Ct):

569
delegation

Leahy: 578 
non-custodial parent

Field: 592 
Friend: 592 

Wade: 593
parents separated under 
one roof

Craig: 520
Family Allowance

children overseas
Cong Loi Huynh: 594

Social Security Reporter




