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The seven years of the R e p o r te r ’s  life is 
a long time in social security: the 
R e p o r te r ’s  short life has seen sharp 
legislative changes: the assets test for 
pensions, now extended to benefits; 
elimination of income support for single 
parent families with older children, 
reduced eligibility for unemploymen 
benefits; complete restructuring o 
income support for young people; an 
more extensive recovery powers for tl^e 
DSS.

At the same time, the AAT has 
introduced independent, and usually 
well-informed and careful, external 
review to social security rights: the 
Tribunal has played an influential role 
in assessing eligibility for invalid pen­
sion, in making the DSS accountable for 
poor administration and in bringing 
some sense of purpose to the many 
discretions included in the S o c ia l  
S e c u r ity  A ct.

However, in the past year or so 
amendments to the S o c ia l S e c u r ity  A ct 
have adopted a new focus: a remarkable 
number of discretions has been replaced 
with tight eligibility and disqualification 
rules. At first glance, this might be 
welcomed as placing the rights of 
claimants on a firmer footing; but a 
closer asessment shows that, in almost 
every case, replacing discretion with 
firm rules has reduced the rights of 
claimants - their rights to income 
support are now more narrowly defined; 
and their right to seek review of DSS 
decisions is, in many cases, no more 
than a formality. Here are a few 
examples:

Section 136 provides that 
unemployment benefit is no longer 
payable to full-tim e students.

Section 3 (8) provides that a married 
couple can be separated under the one 
roof for a maximum of 6 or (where 
there are property proceedings) 12 

jmonths.
f Sectt<Jn'-3( 10) prevents payment of 

family al to wanceTor'-ebU dren not yet 
brought to Australia. . , 7

Sec$bn47(jO .Introduces /a statutory 
formula for Meeiried income? from assets 
disrQg^^cJ under the assets/test.

payment of family 
allowance froSfihe..iim e of lodgment of 
the claim. " *

This list is not exhaustive. In each of 
the examples listed above the previous 
legislation had allowed for the exercise 
of a substantial discretion (within well- 
defined limits) so that individual cases 
were treated on their merits: see, for 
example, M a rten s  (1984) 22 S S R  248 
(unemployment benefit for student); 
K ersh a w  (1987) 39 S S R  487 (separation 
under one roof); T ran  (1987) 40 S S R  
503 (family allowance and children in 
Vietnam); C o p p in g  (1987) 39 S S R  497 
(‘deemed income’); and O z c a g li  (1985) 
30 S S R  379.

Of course, not every one of these 
decisions was favourable to the claimant: 
but the legislation did allow for a 
substantial review of the claimant’s case 
on its merits. The emerging pattern in 
the S o c ia l S e c u r ity  A c t , following the 
recent trend of amendments, will 
preclude that possibility.

P.H.

The Social Security Reporter is published six times a year by the Legal Service Bulletin 
Co-operative Ltd. . ISSN 0817 3524
Editors: Peter Hanks, Brian Simpson
Typesetting: Jan Jay, Laserset Layout: Peter Robinson
The Social Security Reporter is supplied free to all subscribers to the Legal Service Bulletin. 
Separate subscriptions are available at $20 a year (one copy), $35 a year (two copies) or $45 
a year (three copies).
Please address all correspondence to Legal Service Bulletin, C/- Law Faculty, Monash 
University, Clayton 3168.
Copyright © Legal Service Bulletin Co-operative Ltd 1988 Registered by Australia 
Post—Publication No. VBH 6594

In this issue
Opinion . . .  513
AAT decisions
• Carer’s pension: constant care

(.Kedwell) . . .  514
• Invalid pension: incapacity for

work (Stanko) . . .  514
(Kyriakos) . . .  514 

(Barnes) . . .  514 
(Cornejo) . . .  515

• Invalid pension: ‘permanent’
incapacity (Romeo) . . .  515

• Invalid pension: payment to
detainee (Gilbert) . . .  516

• Handicapped child’s allowance
(Bryer) . . .  516

• Sickness benefit: recovery
(Walker) . . .  517

• Assets test: disposal of property
(Rogers) . . .  517

• Assets test: equitable transfer
(Dineen) . . .  518

• Assets test: financial hardship
(Lowe) . . .  519

• Mobility allowance (Hastings) . . .  519
• Supporting parents benefit

(Craig) . . .  520 
(Lace) . . .  520 

(Petschenyi) . . .  521
• Carer’s pension: ‘guardian’

(Technau) . . . 521
• Overpayment: waiver(Goodwin) . . .  522
• Rent assistance: rent in advance

(Whelan) . . .  522
• Age pension:‘income’ (VR) . . .  523
• Age pension: sex discrimination

(McCormack) . . .  523
• Cohabitation (Richards) . . .  524
• Assets test: valuation of debt

(Lenthall) . . .  524
• Overpayment: recovery

(Zelenika) . . .  525
Federal Court
• Family allowance: children overseas

(Van Cong Huynh) . . .  525
• Invalid pension: permanent 

incapacity for work (Ersoy) . . .  525
• Income test: Public Trustee

(Flannery) . . .  526
• Disposal of assets: ‘consideration’

(Frendo) . . .  527
• Jurisdiction: ‘decision under review

(Riley) . . .  527
Background
• Power to collect information: an

abuse of power Beverley Kliger . . .  528

Number 41 February 1988




