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AAT DECISIONS

creditor, the Commonwealth: he
exercises a statutory discretion
commited to him by s.140(2), free
of any influence by the creditor.
Section 58(3) of the Bankruptcy Act
1966 speaks not of him, nor ad-
dresses any command to him, in my
opinion.’
(Reasons, p.7)

The AAT rejected an argument that
the general intention of s.131 of the
Bankruptcy Act and s.144 of the Social
Security Act was that bankrupt persons
would be guaranteed the enjoyment of

payments under the Social Security
Act during bankruptcy, and that the
recovery power under s.140(2) should
be read so as to authorise no deduction
from pensions or benefits payable
during bankruptcy.

The AAT pointed out that s.140(2)
was declared to operate
‘notwithstanding anything contained in
this Act ’. Although s.144(1) declared
that a pension or benefit was to ‘be
absolutely inalienable’, s.140(2) was
clearly an exception to that proposi-
tion.

The AAT concluded by acknowl-
edging that recovery under s.140(1)
would be affected by s.58(3) of the
Bankruptcy Act. Section 140(1)
‘creates a liability enforceable by cu-
rial process’; but the Bankruptcy Act
did not affect recovery under s.140(2)
which ‘authorises an administrative
adjustment by deduction from partic-
ular statutory payments” Reasons, p.9.

Formal decision
The AAt affirmed the decision under
review.

Late claim: negligent advice

MARTIN and SECRETARY TO DSS
(No.N85/19)
Decided:

A P.Renouf.
Margaret Martin separated from her
husband shortly before 28 September
1983. On that date she called at the
office of the DSS and asked about
elegibility for a health care card. A
DSS officer (responsible for unem-
ployment and sickness benefit claims)
advised her to apply for supporting
parent’s benefit and gave her the nec-
essary application form.

Martin eventually lodged her appli-
cation for supporting parent’s benefit
on 28 November 1983. When the DSS
refused to backdate payment of that
benefit to September, she asked the
AAT for review.

The legislation

At the relevant time, s.83AAF of the
Social Security Act provided that a
supporting parent’s benefit, when
granted, should be paid from a date
not earlier than the date on which the
claim for the benefit was lodged.

Section 135TA(1){(b) provided that a
supporting parent’s benefit should not
be granted ‘except upon the making of
a claim for that . . . benefit’.

Section 135TD provided that a claim
for a benefit should be made in writ-
ing on the form approved by the
Director-General and lodged at a DSS
office.

7 November 1985 by

Misleading advice?

Martin told the Tribunal that, when
she had first called at the DSS office,
the officer with whom she had spoken
had given her the impression that she
could not claim supporting parent’s
benefit until she furnished information
about a business which she and her
husband had operated. The prepara-
tion of this information took 6 weeks.
The DSS officer in question told the
Tribunal that he had not discouraged
Martin from lodging her application
immediately; but he admitted that he
may not have stressed (as an officer
more experienced with supporting
parent’s benefit would have) the need
to lodge the application immediately.
No power to backdate

The AAT said that, given the terms of
s.83 AAF, there was no power to
backdate entitlement to supporting
parent’s benefit - as the AAT had
earlier decided in O’Rourke (1981) 3
SSR 31; and Gray (1984) 22 SSR 250.

Payment of compensation

The AAT noted that there was a
Commonwealth Government Finance
Direction 21/3, which gave to the
Secretary of the DSS authority to settle
any claim for compensation, if the
claim did not exceed $2000 and if the
Secretary was, ‘as a matter of common
sense . . . satisfied that the Common-
wealth [was] liable.’

The AAT also noted that the DSS
Pensions Manual declared that
consideration might be given to com-
pensating a person under Finance Di-
rection 21/3 if negligent advice had
resulted in that person not lodging a
claim on the appropriate date.

In the present case, the AAT said,

‘there was some degree of negli-

gence involved in the advice that

Mrs Martin was given. Nonethe-

less, I find also that she herself

contributed to that negligence. I

feel too that each of the parties

acted inadvertently, thus uncon-
sciously producing an unfortunate
misunderstanding.’

(Reasons, para.28)

Because responsibility for what hap-
pened should be shared between Mar-
tin and the DSS officer, it was appro-
priate ‘that one half of the benefit for
the period 6 October-13 November
1983 should be awarded to the appli-
cant by way of compensation”
Reasons, para.29.

Formal decision

The AAT set aside the decision under
review and remitted the matter to the
Secretary with a direction that com-
pensation pursuant to Finance Direc-
tion 21/3 equivalent to supporting
parent’s benefit for one half of the
period 6 October to 30 November 1983
should be awarded to Martin.

Unemployment benefit: student

LONG and SECRETARY TO DSS
(No. W84/200)

Decided: 13 September 1985 by K. A.
Kiosoglous, 1. A. Wilkins and J. G. Billings.

Jonathon Long completed secondary
school in 1980 and enrolled as a university
student in 1981. Over the next 3 years, he
attempted to combine university studies
and part-time employment; and, by the end
of 1983, he had completed first year studies
in Arts and Jurisprudence courses.

Early in 1984, Long attempted to find
full-time employment and, when that at-
tempt was unsuccessful, he lodged a claim

for unemployment benefit with the DSS.
The DSS rejected that claim and Long con-
tinued with the second vyear of his
Jurisprudence course during 1984, working
part-time throughout the academic year.

In August 1984, Long made another un-
successful attempt to find full-time work
and, at about the same time, appealed to an
SSAT against the DSS rejection of his claim
for unemployment benefit. Although the
SSAT recommended that Long’s appeal be
upheld, the DSS affirmed the rejection of
his claim for unemployment benefit. Long
then asked the AAT to review the DSS deci-
sion.

The legislation

Section 107 (1) (c) of the Social Security Act
provides that a person is qualified to receive
unemployment benefit if the person meets
age and residence requirements and if the
person satisfies the Secretary that—

(i) throughout the relevant period he was
unemployed and was capable of undertaking,
and was willing to undertake, paid work that,
in the opinion of the Secretary, was suitable
to be undertaken by the person; and

(i) he had undertaken, during the relevant
period, reasonable steps to obtain such work.

Not ‘unemployed’
Long told the AAT that, throughout most
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