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In this issue
The AAT is still handling a heavy 
work-load; and many of the cases 
coming up for decision present com­
plex questions.

In Kennison (p.362) the AAT looked 
at a possible contradiction between 
State criminal law and the Social Se­
curity Act, and rejected a DSS argu­
ment that a young woman could not be 
the de facto wife of an unemployment 
beneficiary if she was under the age 
of consent fixed by State law. The 
AAT said (cautiously) that, if there 
had been evidence of a sexual rela­
tionship, then no extra unemployment 
benefit could be paid to the man with 
whom she was cohabiting; but, if (as 
in this case) a de facto relationship 
could be established through other 
factors, then the extra benefit should 
be paid. While the result of the case 
is welcome, the AATs reasoning is 
disturbing. It accepts that a State law 
can affect the meaning and adminis­
tration of the Social Security Act: does 
this mean that the welfare rights of 
Australians will vary from one part of 
Australia to another?

In Stoilkovic (p.362) the AAT raised 
some long overdue criticisms of the 
cohabitation rule. The AAT queried 
the discriminatory impact of the rule, 
which works against people in hetero­
sexual (but not homosexual or sibling) 
households. The AAT also made the 
point that the administration of the 
cohabitation rule often poisoned rela­
tions between the DSS and its clients. 
These criticisms are not novel: but 
they are timely, because Bettina Cass 
is about to start on the Government’s 
review of income support.

Another possible conflict between 
different legislation was raised in 
Stewart (p.359): the AAT decided that 
the Federal Bankruptcy Act (which 
obliges creditors to claim against the 
bankrupt’s estate rather than against 
the bankrupt) did not prevent the DSS 
from using its power (under s. 140(2) 
of the Social Security Act) to deduct 
an overpayment from a current pen­
sion or benefit.

The first appeals against assets test 
decisions have now been decided by 
the AAT. Both Smith and Jamieson 
(p.364) focused on the discretion to 
disregard assets in cases of hardship; 
and suggest that the AAT will adopt a 
hard line in this area. In Jamieson the 
AAT put forward its view of the pur­
pose of the assets test. It was, the 
AAT said, ‘designed to discourage 
uneconomic use’ of assets. We thought 
that its purpose was to stop avoidance 
of the pension income test by schemes 
which (magically?)turn income into 
capital gains, and to concentrate re­
sources on people in need.

The Full Federal Court has over­
turned the decision in Koutsakis (1985) 
26 SSR  322: see p.366 in this issue. 
The Court said that a person who re­
fused to undergo medical treatment 
could be ‘permanently incapacitated 
for work’ even if his refusal was irra­
tional or groundless, so long as the 
refusal was based on reasons genuinely 
held by him. This view is welcome - 
not only for Mr Koutsakis, who should 
be commended for his persistence, but 
also because it reduces the potential 
for social control by the DSS.
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