
242 AAT DECISIONS

Income test: deprivation of income
NADENBOUSCH and DIRECTOR- 
GENERAL OF SOCIAL SECURITY 
(No.V 83/424)
Decided: 23 July 1984 by R. Balmford.

In March 1981, following the death of 
her husband, Margaret Nadenbousch 
applied for an age pension. (She was then 
68 years of age.) The DSS rejected her 
application on the ground that her income 
disqualified her. Her income came from 
superannuation paym ents for her late 
husband, part-tim e em ploym ent and 
investments.

In the latter half of 1981, one of 
Nadenbousch’s sons consulted a solicitor 
who specialized in retirem ent planning 
and, after that consultation, a trust was 
established in December 1981. In May 
1982, Nadenbousch paid $93 000 into 
the trust. (This paym ent was recorded 
as an interest-free loan, repayable to 
Nadenbousch on demand. Since the 
establishment of the trust she had recalled 
about $5000 to  meet household expenses.)

According to the trust deed, the 
income from this money was to  be applied 
for the benefit of Nadenbousch, her 4 
children, their spouses and Nadenbousch’s 
grandchildren, at the discretion of the 
trustees, who were Nadenbousch and her 
two sons. (Since the establishment of 
the trust, all the income of the trust had 
been ‘distributed’ amongst Nadenbousch’s 
grandchildren, by making book entries 
in the records of the trust: but there had 
been no actual paym ent out of money.)

In July 1982, Nadenbousch lodged a 
second claim for age pension. The DSS 
granted Nadenbousch an age pension in 
January 1983 at the rate of $102.90 a 
fortnight — which was then the minimum 
rate of age pension (free of any income 
test) payable to a 70-year-old person. The 
DSS notified Nadenbousch that she did

not qualify for a higher rate of age pension 
because of her income. Nadenbousch 
asked the AAT to  review this decision.

The legislation
Section 47(1) o f the Social Security Act 
allows the Director General to treat, 
as income of a pensioner, any income of 
which the pensioner has directly or 
indirectly deprived herself in order to 
qualify for a pension or a higher rate of 
pension.

Section 28(1) of the Act provides 
that the am ount of pension paid to  a 
pensioner is to  be reduced at a rate which 
depends on the pensioner’s income.

The Tribunal’s assessment
The Tribunal said that Nadenbousch 
had deprived herself of income. It did 
not m atter that some of the money 
had not been producing income before 
being paid into the trust:

I consider that the expression ‘has directly 
or indirectly deprived [herself] of income’ 
is wide enough to describe a person who has 
made an interest-free loan of a sum of 
money and has thereby deprived [herself 1 
of the income which might have been 
received by the normal investment of that 
sum . . . The fact that the loan is repayable 
on demand is immaterial in this context; the 
deprivation continues in respect of the 
potential income from any part of the loan 
which remains outstanding at any time. 

(Reasons, para. 15)
The AAT emphasized tha t, before 

s .47 (l) could be used against Naden­
bousch, it had to be shown that the 
deprivation of income had been for 
the purpose of qualifying for a pension 
or a higher rate o f pension. In the present 
case, Nadenbousch claimed that her 
purpose had been to reduce her liability 
for income tax and to benefit her grand­
children. But the Tribunal noted that the

trust had been set up after Nadenbousch’s 
son had read material prepared by the 
solicitor whom he had consulted on his 
m other’s behalf. That material had 
included statem ents such as the following:

[I ] t would be quite easy to structure your 
affairs such as to maximise your income, 
minimise tax payable and qualify for the 
pension . . . On the present pension legis­
lation should you establish this form of 
structure and resign from your employ­
ment then you would qualify for the full 
pension plus fringe benefits.

The Tribunal said that, in deciding 
whether Nadenbousch had deprived her­
self of income ‘in order’ to  achieve a 
particular end, it should take account 
of the m aterial which her advisers had 
before them :

She cannot avoid the imputation of purpose 
by remaining uninformed. If this were not 
so, the operation of Section 47 could be 
readily avoided.

The AAT concluded that Nadenbousch 
had deprived herself of income in order 
to  qualify for a higher rate of pension: 

That was one purpose of the deprivation 
and the existence of other purposes does 
not affect the applicability of Section 47. It 
may be that there are situations in which it 
could be said that the obtaining of a pension 
or a higher rate of pension, while one of the 
purposes to be achieved by a particular 
deprivation, was a purpose so insignificant 
in comparison with other purposes thereof, 
that it could not be said that the deprivation 
was effected ‘in order to’ obtain the pension. 
If there are such situations, as to which I 
express no opinion, this is not one of 
them.

(Reasons, para.29)

Formal decision
The AAT affirmed the decision under 
review.

Residence in Australia
DOS SANTOS and DIRECTOR- 
GENERAL OF SOCIAL SECURITY 
(No. N 83/811)
Decided: 13 August 1984 by 
B J McMahon,

The AAT set aside a DSS decision that 
Ana Dos Santos was not eligible for a 
widow’s pension because she had not 
been continuously resident in Australia 
for 5 years at the tim e when she claimed 
that pension.

Dos Santos had come to Australia in 
April 1976 to  join one of her sons who 
had migrated here. In 1978, she had 
undertaken a short trip to Uruguay 
to visit relatives but, because of illness 
and death in her family and a serious 
shortage of funds, she had been obliged 
to  stay there for 2 years. Eventually, 
another of her sons had provided her 
return fare to Australia and she arrived 
back here in June 1981.

It was necessary for Dos Santos to  
establish that she was resident in Australia 
when she claimed her widow’s pension 
in August 1982 because the event which 
had created her status of widow (her 
divorce from her husband) had occurred 
in 1962 when she was residing perm an­
ently in Uruguay and no t in Australia.

Section 61(1) of the  Social Security 
Act gives an extended meaning to  the 
phrase ‘resident in Australia’. In particular, 
by incorporating the provisions of the 
Income Tax Assessment Act, it includes, 
‘a person . . . whose domicile is in 
Australia . . . ’

The AAT said that Dos Santos had 
acquired a domicile o f choice in Australia 
when she first arrived here in 1976 — she 
had intended to  live here perm anently. 
She had not abandoned tha t domicile of 
choice when she left Australia for Uruguay 
in 1978, because she had intended to 
return to Australia. The AAT said th a t it

was dealing with ‘territorial dom icile’ 
and the fact tha t Dos Santos had moved 
from one address to  another while in 
Australia could no t alter her domicile.

Furtherm ore, the AAT said, Dos 
Santos’ extended stay in Uruguay had 
been brought about by circumstances 
beyond her control and it did no t prevent 
her retaining her Australian domicile of 
choice.

Accordingly, because of the com bined 
effect of the Income Tax Assessment 
A ct and s.61 of the Social Security Act, 
Dos Santos had remained resident in 
Australia during the period of her absence, 
that is, between December 1978 and June 
1981; so that, by August 1982, Dos 
Santos had been continuously resident 
in Australia for more than the 5 years 
required by s.60( 1).
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