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C om m ent I  In this issue ;
Invalid pension and handicapped child’s 

allowance reviews continue to dominate 
the AAT’s caseload: the invalid pension 
decisions noted in this issue do not raise 
new or complex issues; but the Tribunal 
is still struggling to develop a consistent 
and defensible approach to handicapped 
child’s allowance. In this issue, we note 
several decisions on the question of late 
claims and backdating the allowance. 
These decisions confirm the generally 
negative (with some exceptions) pattern 
of A AT decisions: the failure of medi­
cal and welfare workers to advise a 
parent of her rights is not a ‘special 
circumstance’ to permit backdating, 
(Beadle, Blurton); nor is an unstable 
domestic situation (Parkyn, Blurton)-, 
nor is a prolonged absence from Aus­
tralia (Hampton) or from urban areas 
(Parkyn). However, misleading advice 
given by DSS officers can be a ‘special 
circumstance’ (Garrety)-, and, perhaps 
more significantly in the long term, inade­
quate DSS publicity of the allowance 
might contribute to ‘special circumstances’ 
(Corbett, Johns).

The last two decisions also raise cul­
tural isolation (in those cases, of Abori­
gines) as a special circumstance: see 
Damalas and Puccini (1984) 19 SSR  195 
for a similar approach. It is unfortunate 
that, in Corbett, the AAT supported this 
approach by using Oscar Lewis’ stigma­
tizing, coercive and discredited theory on 
the ‘culture of poverty’. If the Tribunal 
regards that theory as an adequate ex­
planation of the nature of poverty, we 
should not be surprised that, in both 
Corbett and Johns, the Tribunal said 
that, even if there were special circum­
stances to justify backpayment, that 
payment was discretionary; and this dis­
cretion would be exercised sparingly.

There is at least a suggestion, in those 
two decisions, of the notion that poor 
people should not be given ‘wind-falls’ 
of large amounts of money because they 
cannot be expected to handled such 
‘wind-falls’ — an attitude very much in 
line with Lewis’ theory on the ‘culture of 
poverty’.

While the complexities of handi­
capped child’s allowance have a certain 
untidy fascination, there is much more 
to the social security work of the AAT, 
as this issue shows. Other decisions re­
view a wide range of problems:
•  Sakaci looks at the payment of special 

benefit covered by migrant guarantees 
-  an issue now addressed by new DSS 
instructions: see the Administration 
section of this issue. The decision in 
Sakaci produced something of a 
catch-22 for the applicant: a dilemma 
which the new DSS guidelines avoid.

•  Kirsch looks at income support for 
farmers affected by the 1982-83 
drought.

•  Poursanidis reviews, and criticizes, 
some strange DSS practices in the re­
covery of family allowance overpay­
ments.

•  Dixon demonstrates the flexibility of 
the Social Security A c t (in the hands 
of a creative Tribunal) in providing 
backpayment of an invalid pension.

•  English is another example of creative 
thinking by the AAT — on this occa­
sion in the manipulation of ideas of 
residence and domicile.

•  Besgrove and Castronuovo look at
DSS recovery of sickness benefits from 
compensation and damages awards. 
Although decided under the old s. 115 
(replaced in August 1982), the discus­
sion of principles in those cases should 
be relevant to the replacement provis­
ions. P.H.

AAT decisions
• Handicapped child’s allowance:

late claim (Beadle) (Corbett) . . .  210
(Johns) . . .  211 

(Hampton) (Parkyn) . . .  212 
(Garrety) . . .  213

• Invalid pension: late claim (Dixon) . . .  213
• Invalid pension: permanent incapacity

(Adamovic) (Joseph) (Chehade) . . .  214 
(Parker) (Fletcher) . . .  215

• Income test: deprivation of income
(Borta) . . .  215 

(Paradissis) . . .  216
• Overpayment: discretion to recover

(Poursanidis) .. . 216 
(Craig) . . .  217

• Sickness benefit: nature of incapacity
(Shearin) . . .  217

• Sickness benefit: recovery from
compensation (Castronuovo) . . .  218

(Besgrove) . . .  219
• Unemployment benefit: (Qazag) . . .  219
• Age pension: portability (English) . . .  220
• Special benefit: migrant (Sakaci) . . .  221
• Special benefit: farmer (Kirsch) . . .  222
• Unemployment benefit: work test

(Farah) . . .  222 
(Dikmen) . . .  223

• Unemployment benefit: student
(Rowan) . . .  223

• ‘Husband’ and ‘de facto husband’
(Jacoby-Croft) . . .  223

• Income test: investments (McBow) . . .  224
• Criminal convictions: conclusive proof

of overpayment? (Rimmer) . . .  224
• Sickness benefit: late claim (Cohessy) . . .  225
Federal Court decision
• Cohabitation: financial relationship

(Lynam) . . .  225
Background
Social security appeals .. . 226
Invalid pension in Australia: a review . . .  227
Administration
New powers of investigation .. . 228
&ew guidelines on assurances of support . . .  228

The Social Security Reporter is published six times a year by the Legal Service Bulletin Co-operative Ltd.
Editors: Peter Hanks, Brian Simpson Additional reporting: Jenny Morgan Typesetting: Jan Jay, Karen Wernas Layout: Ray Allen
The Social Security Reporter is supplied free to all subscribers to the Legal Service Bulletin. Separate subscriptions are available at $15 a 
year (one copy), $24 a year (two copies) or $30 a year (three copies).
Please address all correspondence to Legal Service Bulletin, C/- Law Faculty, Monash University, Clayton 3168.
Copyright © Legal Service Bulletin Co-operative Ltd 1984.
Registered by Australia Post—Publication No. VBH 6594.




