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Environmental decision-making, 
the rule of law and environmental 
justice 
A case study of the Planning and Environment 
Court of Queensland

 Judge Michael Rackemann, Planning and Environment Court 
of Queensland

History

political  or  extraneous  considerations  was  neutralised.



Keys   v  Woongarra  
Shire  Council     

  That  

object.

court   proceedings   to   remedy   or   restrain   an   offence   or   a  

threatened  or  anticipated  offence.

hear  proceedings  to  remedy  or  restrain  offences.

Ecological  sustainability  

wellbeing  of  people  and  communities.



into  IDAS.

other  aspects.

This   integrated   approach   continues   under   the   current  

that  Act.

Court structure

case  is  determined  by  a  single  judge.  The  Court  does  not  sit  as  a  

for  its  decisions.



limited   to  matters  of   law  or   jurisdiction.  Decisions  of   the  Court  

Jurisdiction

Subject  matter
  There  are  

  

Such  appeals  are  conducted  by  way  of  a  hearing  anew



Appeals   against   decisions   on   claims   for   compensation   for  

injurious  affection  resulting  from  changes  to  a  planning  scheme  

declarations  and  other  orders.   This  jurisdiction  is  sometimes  

Dispute   Resolution   Committees.   Such   committees   are   low-­‐

cost   forums  which  exclude   legal  representation.  They  decide  

disputes   about   matters   such   as   technical   compliance   with  

some   such   matters   in   their   capacity   as   District   Court   judges  

may  be  multiple  proceedings  in  different  courts.  The  offender  may  



in  their  capacity  as  District  Court  judges.

Geographical

any   place.

disputes   throughout   Queensland   brings   particular   challenges.  

of  the  District  Court  helps  to  address  this  challenge.  The  District  

desirability   of   hearing   cases   near   the   communities  which   they  

is  no  court  at  all.  Community  halls  or  other  facilities  are  used  on  

such  occasions.

its  own.  Its  judges  use  their  existing  District  Court  chambers  and  

staff.  The  number  of   judges  of   the  District  Court  of  Queensland  



Court governance

Court  governance

also  judges.

on  the  recommendation  of  the  Attorney-­‐General.  They  are  drawn  

of  senior  solicitors.

  A  judge  may  only  be  

also  protected.



   In   practice   that   process   is  

judges  of  the  District  Court  of  Queensland  are  also  judges  of  the  

matters.

My   appointment   to   the   District   Court   was   made   with   the  

judge.

the  discussion  of  current  issues.



criminal  jurisdictions  of  the  District  Court.

of   that  court  and   is  responsible   for  deciding  which   judges  sit   in  

  and  must  be  one  of  two  

her  commitments  otherwise  mean  that  she  does  not  often  sit   in  



thereof.

Transparency

access.

Participation

that  people  are  not  unduly  discouraged  from  exercising  their  

Predictability

the  principles  which  will  be  applied  in  determining  each  case.



judicial  assessors  or  commissioners  deciding  cases.  Each  case  is  

decided  by  one  of  a  limited  number  of  judges.

Integrity,  credibility  and  legitimacy

those   unhappy   about   a   particular   call-­‐in   to   decry   the   loss   of  

a  case  dispassionately.

the   community  more   generally.   Its   reputation   is   not   just  with  

of  the  Court.

recent   publication   Greening   Justice   —   Creating   and   Improving  
Environmental   Courts   and   Tribunals



   That   report   draws   attention   to   a  

Hearing cases

Standing

as  on  whether  they  participated  during  the  application  process.

  



for   enforcement   proceedings.

In  Booth   v   Yardley,
successfully   sought   interim   orders

enforcement  orders

and   for   orders   about   declaration.   This   is   sometimes   used   to  

Court  rules  and  practice  directions



be  readily  comprehensible.

how   to   become   a   party   to   a   proceeding   which   has   already  

fees.

guidance  and  direction  to  the  parties  in  conducting  their  cases  in  



pretrial  case  preparation  and  management  in  the  usual  case.  It  

litigants  should  be  able  to  read  the  four-­‐page  practice  direction  

and   obtain   an   understanding   of   the   basic   elements   of   the  

directions  and  orders  made  at  pretrial  directions  hearings  and  



of   experts.   In   Australia   this   spawned   a   debate   about   whether  

courts  and  tribunals  ought  to  instead  appoint  a  single  expert  in  

most  cases.

It  was   perhaps   ironic   to   hear   lawyers   contending   that   other  

that   experts   were   expected   to   demonstrate.   The   preferred  

that  discourse  is  obtained  at  an  early  time  through  a  system  of  



also  narrows  the  areas  of  expert  disagreement  for  determination  

  and

their  duty  to  the  Court  and  has  complied  with  that  duty.

An   expert  may   only   prepare   a   separate   trial   report   on   the  

  and



Remedies

replacing  it.

to  return  anything  to  a  condition  as  close  as  practicable  to  the  

legislation.

   if  the  area  cleared  is  not  capable  of  being  rehabilitated  or  

An   enforcement   order   or   interim   enforcement   order   may  



compliance.

in  similar  terms.

decision  according  to  law.

claims.

the   basis   of   which   might   otherwise   see   proceedings   being  

legislation  and  statutory  instruments  dealing  with  planning  and  

Those  entrusted  with   its   implementation   should  bear   in  mind   that  

with  maximum  expedition  and  fairness.



How  court  may  deal  with  matters  involving  non-­compliance

The  court  may  deal  with  the  matter  in  the  way  the  court  considers  

appropriate.

properly  made  application.

Court  may  allow  longer  period  to  take  an  action

Compliance  with  rules  or  an  order  of  the  court

impose   appropriate   sanctions   if   a   party   does   not   comply   with  

these  rules  or  an  order  of  the  court.

Examples  for  paragraph  (c)—

in  an  expeditious  way.



Costs

Unsuccessful  parties  are  generally  not  ordered   to  pay   the  costs  

general   discretion   to   award   costs   could   otherwise   act   as   a  

  

apply   for  an  adjournment  because  of   the  conduct  of  another  

a  party  has  incurred  costs  because  another  party  has  defaulted  

if   the   proceeding   is   an   appeal   against   a   decision   on   a  



the  proceeding.

Case load, dispute resolution and management

Case  load

State.

Approximately   the   same   number   of  matters   are   disposed   of  

Listing

I   also   monitor   the   lists   in   those   regional   centres   which   do  

Cairns.

A  directions  hearing  may  be  listed  on  application  by  any  party  

  The  party  with   the  

onus   in  the  proceeding  has  a  duty  to  bring  the  matter  before  a  

   In  



a  consensual  resolution  prior  to  coming  before  the  Court.

The  number  of   cases  assigned   to  each  sittings   is  up   to   three  

times   the  number  which  could  be  heard  by   the   judges  who  are  

dates  in  the  sittings.

to   suit   the   local   context.  Cases   in   regional   centres  with  no   local  



the  judge.

Case  management

is  applied   in  a  way  which  encourages  dispute  resolution  through  

The  purpose  of  these  rules  is  to  facilitate  the  just  and  expeditious  

resolution   of   the   real   issues   in   proceedings   at   a  minimum  of  

expense.

facilitating  the  purpose  of  these  rules.

the  Court  and  to  the  other  parties  to  proceed  in  an  expeditious  

way.



the  details  of  those  directions  can  be  tailored  to  best  suit  each  case.  

with  broad  powers  as   to   the  types  of  orders  or  directions  which  

tuned.



or  where   it  otherwise  appears  desirable   to  conduct  a   further  

attend.

to   confer   about   the   way   to   conduct   the   proceeding   to   ensure  

conducted   at   a   minimum   of   expense.   The   Court   has   directed  

cautious   about   interfering   with   the   traditional   right   of   parties  

to   present   cases   as   they   wished.   This   understandable   caution  

a  party  was  free  to  call  as  many  experts  as  they  wished  on  any  

would   call  multiple   experts   in   the   same   professional   discipline  

parties  were  not  constrained  in  the  time  that  they  could  spend  in  

Court.

were   introduced   to   limit   the   number   of   experts   who   could   be  



called

hearing.

list  of  examples  of  the  types  of  orders  and  directions  now  made  is  



reduced.

The   state   of   the   lists   is   monitored   with   the   assistance  

State-­‐wide  and  a  centre-­‐by-­‐centre  basis.  It  shows  the  statistics  for  

which  appear  to  be  languishing.

Dispute  resolution

The   resolution   of   a   dispute   through   a   judgment   of   the   Court   is  

management  is  conducted  with  this  in  mind.

in   courts   of   general   jurisdiction   and   is   now  well   entrenched   in  



the  amount  of  money  which  one  is  prepared  to  pay  the  other  in  

interest.   The   parties   to   such   disputes   will   not   only   include  

dispute  resolution.

mitigation  measures   and   safeguards.   The   process   is   one  which  

satisfying  one.

The  success  of  ADR  is  too  often  measured  just  by  the  number  of  



critically  important.

until   the  mediation   is   complete.

adopt  case  management  which  from  the  outset  promotes  dispute  

the  description  of  ADR.



Conclusion

but  does  not  extend  to  criminal  prosecution.  There  is  a  case  for  

enlargement  of  its  jurisdiction  in  this  regard.

and  processes.
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