MUTUAL TRUST
and CONFIDEN

A question mark over Australian

employment contracts

'...a person's
employment is usually
one ofthe most

im portant things in
his or her life. It gives
not only a livelihood
but an occupation, an
identity and a sense
of self esteem. The
law has changed to
recognise this social

reality/

- Lord Hoffmann,

Johnson v Unisys Ltd1
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(@) f the many and various relationships that a person might have, one that
most of us enter into at some time is that of employer and employee.
Expressions such as ‘married to the job’ and a desire to ‘work to live,
rather than live to work’ testify to the significance of that relationship
in everyday life.

The employment contract takes many forms, but some features underline the very
essence of the relationship, such as personal service whereby payment is received
for work done. A corollary of this FEI'S(]’H service relationship should be mutual
trust and confidence between the employer and employee. Indeed, the High Court
has described the relationship of employer and employee as one ‘importing implied
duties of loyalty, honesty, confidentiality and mutual trust’.2
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FOCUS ON CONTRACTS

However, there is now a question mark over the existence
of an obligation of mutual trust and confidence as a standard
implied term in Australian employment contracts.

STATE OF SOUTH AUSTRALIA v MCDONALD

The catalyst is SA v McDonald,3a recent decision of the Full
Court of the Supreme Court of South Australia. A detailed
summary of this case is provided later in this edition of
Precedent, so it will not be repeated here.4 A former school
teacher claimed, among other things, that the state of South
Australia had breached an implied term of mutual trust and
confidence in his employment contract by failing to provide
a safe system of work, which amounted to a repudiation of
the contract and an entitlement to terminate his employment
for constructive dismissal.5

The Court faced two issues: whether such aterm existed
generally in employment contracts in Australia, and whether
such aterm existed in the particular contract between Mr
McDonald and the state. These may be said to represent the
two ‘methods' by which aterm is implied into a contract:
(1) by operation of law, and (2) on an ad hoc or factual basis.6
It has been said that terms implied by law and by fact
should be treated as ‘shade[s] on a continuous spectrum’.7
However, it is important to distinguish between a term that
is implied of necessity (in the sense that it is fundamental to
the type of contract), and a term that is implied because it is
necessary for the business efficacy of the contract.

In light of the fact that Mr McDonald was self-represented,
the Court declined to answer the first question.8 As to the
second, the Court found it unnecessary to imply such a
term (in a business efficacy sense), given the statutory and
regulatory context in which the contract operated.9

While the Court's approach is understandable, it is
respectfully submitted that as part of its chain of reasoning,
it could address only the second question once it had
decided the first. This is because if there is an implied term
of mutual trust and confidence in employment contracts
generally, then the second question of whether that term
formed part of Mr McDonalds particular employment
contract would be answered in the affirmative, subject to any
express terms or regulatory framework limiting its effect.

The Court focused on the regulatory framework overlaying
the specific contract, referring®to the observation that
‘legislation and the common law are not separate and
independent sources of law... [tlhey exist in a symbiotic
relationship’. 1l Given that reference, it seems odd that the
Court did not first examine the common law overlaying the
contract, which necessarily includes the terms applicable to
all contracts of employment. The body of law has a heart
with two cavities: legislation and common law. They are
separate, but they draw from one another. In declining to
answer the first question, the Court effectively eschewed the
common law cavity.

Ultimately, this issue did not affect the outcome of the
case. Even if there was such aterm in the contract between
Mr McDonald and the state, the Court found that it had
not been breached.2 The correctness of that finding is not
considered here. Nevertheless, the decision ignites the

debate on whether the implied term of mutual trust and
confidence forms part of Australian law.

THE MEANING OF 'MUTUAL TRUST AND
CONFIDENCE'
Deriving initially from English authoritiesBin the context
of constructive dismissal laws, the term is concerned with
preserving the continuing relationship between employer
and employee.}4 Both parties owe a duty to conduct
themselves in a way that will enable the contract to be
performed.’5 The general formulation is: each party to the
contract of employment must not, without reasonable and
proper cause, conduct itself in a manner calculated or likely
to destroy or seriously damage the relationship of confidence
and trust between employer and employee.®6

In short, it has been said that the trust and confidence
implied term means that an employer must treat his
employees fairly,I7 a description apparently accepted at
appellate level in Australia.’8 At first instance in the decision
of RlJSSG",PRothman J described the relationship as follows:
an employee must have confidence in the employer and
trust the latter's capacity to provide a safe workplace.
Conversely, the employer reposes trust and confidence in
the employee and must trust the lattersjudgement in the
carrying out of his work. Hence, the obligations not to
destroy or damage the relationship are mutual. On appeal,
the Court of Appeal was prepared to assume the implied
term existed, without deciding the issue.D

THE UNITED KINGDOM POSITION
Courts in the UK have long accepted the implied term of
mutual trust and confidence on avariety of bases, as the
Court in sA v McDonald pointed out,2 including: the close
personal relationship between an employer and an employee;
the vulnerability of employees to the exercise of power
by employers, such as ‘squeezing out’ an employee whose
services are no longer desired;2 and as an incident of the
general duty of co-operation between contracting parties.
Succinctly put, the term is ‘a necessary incident of a definable
category of contractual relationship’.23
These bases all concern the inherent nature of the
relationship between employer and employee, and reflect the
term’s origin in the case of Courtaulds:2
‘The test must be ... that one implies into a contract of
this sort such additional terms as are necessary to give it
commercial and industrial validity.” (Emphasis added.)
The Court there referred to the general formulation of the
implied term and said:
‘...in order to decide that the conduct is sufficiently
repudiatory to justify a conclusion of constructive dismissal
one has to consider whether the conduct complained of
constitutes either a fundamental breach of the contract
or a breach of a fundamental term of the contract: two
somewhat elusive conceptions which figure in our
modern contract... law. But there is not much room,
as we think, for that inquiry in a case in which the test,
within the terms of the contractual obligation, is one
which involves considering whether the consequences, »
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The decision ignites the
debate about whether the
implied term of mutual

trust and confidence forms

part of Australian law.

or the likely consequences, are to destroy or seriously
damage the relationship of confidence and trust
between employer and employee; because it does
seem to us that any conduct which is likely to destroy
or seriously to damage that relationship must be
something which goes to the root of the contract, which
is really fundamental in its effect upon the contractual
relationship.’ (Emphasis added.)
Thus, the term that is firmly established in the UK was
originally implied by operation of law because it was
considered to be fundamental to the type of contract (hence
‘of this sort’) and the contractual relationship as a whole.

THE NEW ZEALAND POSITION
The term has also been recognised in NZ, again by virtue
of the relationship between employer and employee.5 In
addition, one of the objects of NZ's employment legislation is:
‘to build productive employment relationships through the
promotion of good faith in all aspects of the employment
environment and of the employment relationship -
(i) by recognising that employment relationships must
be built not only on the implied mutual obligations
of trust and confidence, but also on a legislative
requirement for good faith behaviour..,”.%
This passage demonstrates that the NZ legislature considered
the term to be inherent in the employment relationship.

THE AUSTRALIAN POSITION
The existence of the implied term in contracts of
employment in Australia has been endorsed or acknowledged
on numerous occasions.Z Cases such as Shi[j’ﬂ'dv Felt and
Textiles of Australia Ltd B8Blythe Chemicals Ltd v Bushnell,D
Burazin v Blacktown City Guardian Pty Ltdand Perkins v
Grace Worldwide (AUSt) Pty Ltdat all include references, albeit
variously expressed, to a general obligation of mutual trust
and confidence in the employment relationship.

in Koehler v Cerebros (Australia) Ltd, the High Court
expressly referred to ‘the implied duty of trust and
confidence’ as part of the contractual position in the context
of employment.2

The Court in SA v McDonald acknowledged those
authorities but was reluctant to accept any of them as
properly deciding the question®- including Burazin and
Perkins where the term was expressly discussed - because
the issue was not essential to the decision in those cases.3}
The Court stated that, with two exceptions, ‘none of the
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Australian authorities has addressed in any detail the basis for
the implication of the implied term’.3%

The two exceptions were Heptonstall, discussed below,
and Rl The Court dismissed the significant attention
Rothman J gave to the issue in RML apparently because
his Honour drew heavily on the implied obligation of good
faith.®

The Court later stated that, apart from Downed7none of
the Australian authorities had addressed the implied term
in circumstances like SA v McDonald. 1t was said of Downe
that Rothman J regarded himself bound to find that the term
was implied.3 However, that does not capture Rothman
J's reasoning in Downe. His Honour stated that he did not
consider the implication of the term to be plainly wrong and
relied not only on the Full Court judgment of Burazin but
also on his Honour’s own reasons ‘adumbrated at length’ in
Russell.D

Respectfully the Court's approach was unduly dismissive
of these numerous prior judicial statements accepting or
assuming the implied term as part of Australian employment
law. Given the application of Rothman Js detailed reasoning
in RisAl to the particular circumstances in DOWNE, a case
that was similar to SAv McDonald, greater attention to that
reasoning was warranted.

The point to be drawn from these cases may not be (as
apparently concluded in SAv McDonaId) that the question of
the implied term remains open because it has not received
specific judicial consideration at an appellate level. Rather,
the point emerging from the numerous statements of
judicial officers in diverse factual contexts is that the term
is so entrenched that it can simply be assumed rather than
decided.

Thus, the Australian position may well be the same as that
in the UK and NZ, aptly described in Malik as:

‘a standardised term implied by law, that is... aterm which

is said to be an incident of all contracts of employment’...

Such implied terms operate as default rules. The parties

are free to exclude or modify them.'2

'NECESSITY' AS AN INAPPROPRIATE FOCUS
The focus for the Court in SA v McDonald was whether
it was necessary to imply the term into Mr McDonalds
individual employment contract, rather than whether the
express terms of the contract itself or the regulatory context
meant that the term was necessarily limited or excluded.
Hoeben J, in the decision of Heptonstallpltook a similar
approach when considering the same question, stating that
the background to the implied term in the UK is important
and ‘contrasts with the situation in Australia’. In that case,
Hoeben J was considering proposed amendments to a
statement of claim. His Honour discussed the way in which
the law of negligence had developed in the UK as opposed
to Australia, before stating:
‘Accordingly there has been no need in Australia to rely
upon a “trust and confidence” implied term in the contract
of employment to enable employees to succeed in claims
against employers for purely psychiatric injury suffered in
the course of employment.’



FOCUS ON CONTRACTS

This argument also concerned whether it was ‘necessary’
for the term to be implied in the business efficacy sense, as
opposed to necessity by operation of law. Although Hoeben
J's statement as to a contrasting position between Australia
and the UK may be true in the context of negligence, it is
entirely beside the point when considering the ‘background’
to why the term was originally implied in the UK. As can be
seen from the history set out above, the development of tort
law in a different direction and/or the absence of a remedy
in certain circumstances were not foundations for the
original implication of the term. Rather, it was the inherent
nature of the employment relationship. Thus, to the extent
that this type of reasoning informed the Courts approach in
sA v McDonald, it is a red herring.

The different (and preferable) approach can be seen in
the House of Lords decision of JONSONv UnisysLreferred
to in sA v McDonald. in that case, an employee sought to
extend the implied term to situations where unfair dismissal
was claimed. Lord Hoffman found that the implied term
could not be so extended for two reasons. The first was that
the express terms of the contract were contradictory.43 The
second reason was the uncontroversial proposition that in
developing the law, judges must have regard to the policies
expressed by Parliament in legislation. The UK Parliament
had specifically and expressly dealt with the issue, allowing
aremedy but imposing alimit on the amount that could be
recovered. To construct a general unlimited common law

remedy for unfair circumstances attending dismissal would
have been contrary to Parliament’s evident intention that the
remedy should be limited in application and extent.44

Returning to SAv I\/k:Donald, in finding that the legislative
protection to employees restrained the exercise of power and
provided a means of redress, thus rendering any common
law obligation of mutual trust and confidence unnecessary,
the Court gave no consideration to the ‘mutual’ element of
the obligation, and whether the legislation was adequate to
cover the reverse part of the obligation. The answer might
lie in other implied terms in relation to employees, but that
question was simply not addressed. This highlights the
narrowness of the finding. A wide range of factual situations
might be covered by a mutual obligation of trust and
confidence,%beven if only Mr McDonald’s specific contract is
being considered. The availability of a remedy in legislation
in response to a specific factual situation cannot be the sole
basis for excluding (or not implying) a term that has such
wide application and importance.

Further, suppose the Court had determined the first
question (or indeed a later court has occasion to address
it), to the effect that there is a general implied obligation
of mutual trust and confidence in Australian employment
contracts. The result would be incoherence - the term could
not be included as inherently necessary but simultaneously
excluded because it was not necessary on the particular facts
of the case. »
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An approach to
the second question
that assessed the
issue by reference
to inconsistency or
limitation rather than
necessity would be
more in line with the
principle that clear
words are necessary
before the legislation in
guestion may be said
to operate to exclude
the common law.%6 In
particular, there must be a manifestation or indication that
the legislature has directed its intention to the question of
abrogation, and has consciously determined that the privilege
is to be excluded.4

In any event, in the recent decision of Attorney-General of
Belize v Belize Telecom Ltd,48Lord Hoffman cautioned against
the ‘necessity’ test in the context of implied terms in contract.
There is only one question: ‘is that what the instrument,
read as a whole against the relevant background, would
reasonably be understood to mean?'®

In particular, Lord Hoffman referred to the five conditions
outlined in BP Refinery (Westernport) Pty Ltd v Shire of
Hastings,Mwhich were set out in Byrne v Australian Airlines
Ltd;5L namely, that the implication is:

(1) reasonable and equitable;

(2) necessary to give business efficacy to the contract;

(3) so obvious that it goes without saying;

(4) capable of clear expression; and

(5) notinconsistent with any express term of the contract.
(Buchanan J also relied on these conditions in McDonald v
Parnell as the basis for ‘disquiet’.5)

Lord Hoffman said that this list is best regarded, not as a
‘series of independent tests which must each be surmounted,
but rather as a collection of different ways in which judges
have tried to express the central idea that the proposed
implied term must spell out what the contract actually
means’, and that the conditions were merely ‘all good reasons
for saying that a reasonable man would not have understood
that to be what the instrument meant’.53

Accordingly, even if the Courts approach in SA v McDonald
is accepted, whether the term was necessary in light of the
present legislation was not the question to ask. The question
that should have been asked is whether Mr McDonald or
the state, reading the contract as a whole against the relevant
regulatory framework, would reasonably understand that an
obligation of trust and confidence was owed?

THE INDIVIDUAL AUSTRALIAN EMPLOYEE OR
EMPLOYER

Australian employment law is in a continual state of
development, with sweeping changes made by the
government of the day,5%workplace agreements and office
policies being revised, and legislative intervention affecting
some workplaces but not others. This is the ‘relevant
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This caselaw shows
that the implied term
IS so entrenched that it

can simply be assumed,
rather than decided.

background’ against which to
assess what the average employee
and employer in Australia would
understand his or her contract of
employment to include.

In small business, it is not hard
to imagine offers of employment
being constituted by a letter to
the effect of, ‘Congratulations,
you've got the job. You start
Monday on a salary of $x.” If the
existence of legislation regulating
some employers removes any
common law implied obligation
of mutual trust and confidence in their contracts, then
do employees without the benefit of such legislation but
with more detailed contracts as to how an employee may
raise a grievance stand in the same or a different position
as (a) those who are fortunate to work for employers who
are regulated and (b) those whose contracts are in the
nature of brief, two-line letters or oral agreements? What
if procedures purporting to protect the employee are, in
fact, inadequate? Where is the line as to when the term
will and will not be implied to be drawn? The approach
adopted by the Full Court in SA v McDonald gives rise to
uncertainty - a feature which the very signing of a contract
is meant to remove.

Whether the question is one of operation of law or of fact,
the following passage from the judgment of Rothman J in
Russell is relevant:%

T26 ... In everything the employee does, in the course

of employment, the employer must trust the employee’s

[judgement], honesty, care and the like because it will

bind the employer. Trust and confidence, reposed by

each of the employer and employee in the other, is a

necessary concomitant of the right to control. It is

essential to the contract of employment.

127 In that regard, the second of the implications may
be quite different from the first. If one destroys trust and
confidence, and trust and confidence is a necessary and
essential ingredient of a contract of employment, then
the contract of employment is destroyed. Similarly, if one
sought to exclude, expressly, the relationship of trust and
confidence, if it were a necessary and essential ingredient
of employment, one may still have a contract, but it is
unlikely to be a contract of employment. Without trust
and confidence there is no submission and subordination
and no right of control. Without trust and confidence
there is no contract of employment.

128 Such an analysis renders the duty not to act in a
manner calculated or likely to destroy the relationship
of trust and confidence in a fundamentally different
position. Unlike most other implied duties, it cannot
be excluded unless one does not want to have a
contract of employment. If an employee destroys the
trust of the employer necessary for the carrying out of
the work, the employer would be unable to allow the
employee to work and bind the employer. Similarly,
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if the employer destroyed the trust of the employee
necessary for the giving of directions, the whole basis of
the employment relationship ceases.” (Emphasis added.)

CONCLUSION
Although the Full Court in SA v McDonald may have
benefited from more detailed submissions on the
point, the issue was nevertheless squarely before it and
required resolution before the Court embarked on the
specific facts of the case. Moreover, the Courts detailed
discussion of the Australian authorities suggests that it
was in truth in a position to determine the question.
Respectfully, the above reasoning of Rothman J in
Russl is compelling on the point, and provides a basis
for incorporating the term into Australian law that is the
same as the basis in the UK and in NZ. There is nothing
to suggest that, as a general proposition, Australian
employees have relationships with their employers that
are any different to those in NZ and the UK. There may
be different limits imposed by the legislature and cases
where the term is found to be excluded, but the presence
of trust and confidence in employment as the foundation
or the starting point of the relationship, and therefore of
the employment contract, is as true for the factory
worker as it is for the boss. It is taken for granted, until
it islost. m
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