
with no feeling whatsoever, yet blushed when it was pointed 
out to him that he had forgotten to stand when his verdict 
was read.

In such a context, Chief Justice Bhagwatis remarks are 
somewhat consoling. Locally, in Perth, Chief Justice Wayne 
Martin, at the start of law week, called for a fresh approach to 
tackling the high imprisonment rate of Aboriginal people in 
WA. He stated that there was no easy or short-term solution 
and conceded that ‘Perhaps whatever we have done in the 
past does not appear to have worked.’18 His Honour was 
addressing the problem in terms of looking at the results 
of our legal system in dealing with the Aboriginal people.
He 'spoke' of t'he recommendation's of'the 'WA' Law Reform 
Commission, particularly those aimed at enhancing the 
relevance of the law for Aboriginal people. Such comments 
and insights are far removed from the indifference to the 
plight of Aboriginal people that Lord Eldon would have felt.

The need for a healthy planet and human rights is surely 
better served by judges and advocates who care and are 
perhaps even passionate about justice, freedoms and 
responsibilities. By extolling ‘indifference to the result' as a 
virtue in the legal profession, we may be contributing to a 
psychic numbing that will have serious consequences 
for us all. ■

Notes: 1 The Right Hon Earl of Birkenhead (1926) F o u rte e n  
E n g lis h  J u d g e s , Cassell & Co Ltd, p237. 2 E x p a r te  L loyd , 5 
November 1822, reported as a note in E x p a r te  E ls e e  (1830) Mont 
69, 70n at p72. 3 Hon Mr Justice PN Bhagwati, D e m o c ra t is a t io n  
o f  R e m e d ie s  a n d  A c c e s s  to  J u s tic e , First South Asian Regional 
Judicial Colloquium on Access to Justice, New Delhi, 1-3 
November 2002. 4 [2007] HCA 11 (21 March 2007) at [180],
5 That a man accused of complicity in a policeman's murder should 
effectively be acquitted because the prosecution wanted to alter 
the charges against him after his trial had taken place.
6 Above Note 4 at [182], 7 The Magna Carta 121 5, para 39. 8 See 
above, note 3. 9 David Wexler is a Lyons Professor of Law and 
Professor of Psychology at the University of Arizona. He is also
a Professor of Law and Director of the International Network on 
Therapeutic Jurisprudence at the University of Puerto Rico. The 
Network maintains a website, which includes a comprehensive 
therapeutic jurisprudence bibliography, at http://www.law.arizona. 
edu/upr.intj. 10 D Wexler (2000) 'Therapeutic Jurisprudence: An 
Overview' 17 T h o m a s  M  C o o le y  L a w  R e v ie w  125-34, available 
at http://www.law.arizona.edu/upr.intj. I I P  Mugliston and P 
Nichols, D o e s  th e  le g a l s y s te m  d e a l w ith  A b o r ig in a l p e o p le  a n d  
G a y s /L e s b ia n s  in  a th e ra p e u t ic  o r  a n t i- th e ra p e u t ic  w ay, a n d  
w h a t le s s o n s  m a y  w e  le a rn  fro m  h is to ry ? , Transforming Legal 
Processes in Court and Beyond: Third International Conference 
on Therapeutic Jurisprudence, 7 June 2006. 12 Ib id . 13 S Freud 
(1937) 'Constructions in Analysis' in J Strachey (trans, ed) The  
S ta n d a rd  E d it io n  o f  th e  C o m p le te  P s y c h o lo g ic a l W o rk s  o f  S ig m u n d  
Freud , vol 23 (1937-1939), pp255-70, at p269. 14 http://www. 
newdawnmagazine.com.au/Articles/Origin%20of%20CivilisationP1. 
html. 15 http://www.newdawnmagazine.com.au/Articles/Origin% 
20of%20CivilisationP1 .html. 16 'Act only on the maxim whereby 
thou canst at the same time will that it should become a universal 
law': I Kant [1785] ( J W  E llin g to n , ed, tra n s  (1 993 )) G ro u n d in g  fo r  
th e  M e ta p h y s ic s  o f  M o ra ls , 3rd ed, Hackett, p30. 17 A Miller (H 
Hannun and H Hannun, trans (1983)) F o r Y our O w n  G ood, Farrar, 
Straus, Giroux. 18 The W e s t A u s tra lia n , 8 May 2007, p10.
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D eductions foi
This  a rtic le  updates tab les  o f ded uc tions  
pub lished  in the  Februa ry 2001 issue 
o f P la in t i f f  (pages 31-35). M o rta lity , 
u n e m p lo y m e n t and s trike  rates have all 
d ropped , g iv in g  ge n e ra lly  lo w e r deductions.

A l lo w in g  fo r  d e a th , u n e m p lo y m e n t,  s ickness, 
d is a b il i ty  an d  s tr ike s , th e  lo w e s t ca lc u la te d  
d e d u c tio n  fo r  a n y  age, sex o r  o c c u p a tio n  is 
3%  -  fo r  y o u n g  fe m a le s  in  sk ille d  
o c c u p a tio n s . T he  h ig h e s t is 11% -  fo r  o ld e r 

m a le  la b o u re rs . T hese  e s tim a te s  s u g g e s t th a t  th e  15% 
d e d u c tio n  t ra d it io n a lly  used  b y  A u s tra lia n  c o u r ts  is 

to o  h ig h .
T he  N S W  C o u rt o f A p p e a l, in  Z hang  v G olden Eagle  

In te rn a tio n a l Trading Pty L td  &  Ors [2006 ] N S W C A  25, 
a cce p ted  th e  t r ia l ju d g e 's  d e c is io n  to  a d o p t th e  s ta n d a rd  
d is c o u n t o f  15% fo r  v ic is s itu d e s , ra th e r th e  7 .5%  w e  had 
e s tim a te d  based on  th e  age, sex an d  o c c u p a tio n  o f th e  

in ju re d . B asten  J A  sa id  a t 59:
T h e  f ig u re s  re lie d  u p o n  b y  th e  a p p e lla n t g iv e  
lit t le  in d ic a t io n  as to  th e  ba s is  on  w h ic h  th e y  w e re  
ca lc u la te d , b u t th e y  are  c le a r ly  c a lc u la te d  b y  re fe re n ce  
to  o c c u p a tio n a l g ro u p s , and  n o t b y  re fe re n ce  to  th e  
in d iv id u a l c irc u m s ta n c e s  o f  th e  a p p e lla n t. '

Tab le  1 is in te n d e d  to  g iv e  re a s o n a b le  e s tim a te s  fo r  
p e rs o n s  o f  ave ra g e  h e a lth  and  h e re d ity , g iv e n  th e ir  sex, 
age and  o c c u p a tio n . T he  ta b le  is based  on :
• fu tu re  m o r ta l ity  ra tes , as p ro je c te d  by  th e  A u s tra lia n  

B ureau  o f  S ta tis t ic s  in P opu la tion  P ro jections  
A ustra lia  2004-2101  (p u b lis h e d  29 N o v e m b e r 2005);

• A u s tra lia n  u n e m p lo y m e n t ra tes  in th e  10 ye a rs  to  

A u g u s t 2006;
• A u s tra lia n  d is a b il i ty  c la im  fre q u e n c ie s  and  d u ra t io n s , 

f ro m  1997 R eport o f  the D isa b ility  C om m ittee ,
In s titu te  o f  A c tu a r ie s  o f  A u s tra lia ;

• A u s tra lia n  in d u s tr ia l d is p u te  ra tes  fro m  1996 to  2005; 

and
• A u s tra lia n  to ta l and  p e rm a n e n t d is a b le m e n t ra tes  

f ro m  R eport on the In d u s try  Funds Inves tiga tion  
1994-95, In s t itu te  o f  A c tu a r ie s  o f A u s tra lia .

Tab le  2 is in te n d e d  fo r  use w h e re  m u lt ip lie rs  e x p lic i t ly  
a l lo w  fo r  th e  ch a n ce s  o f  de a th . S uch  m u lt ip lie rs  are  
o fte n  used  in V ic to r ia , S o u th  A u s tra lia  and  th e  N o r th e rn  
T e rr ito ry . B o th  ta b le s  a ssu m e  re t ire m e n t a t 65, a n d  a 
d is c o u n t ra te  o f  5% . D iffe re n t d is c o u n t ra tes  m ake  lit t le  

d iffe re n c e  to  th e  e s tim a te s .
E v id en ce  o f  a p la in t if f 's  p a r t ic u la r  c irc u m s ta n c e s  c o u ld  

ju s t i fy  la rg e  a d ju s tm e n ts  up  o r  d o w n  fro m  th e se  ta b le s .
F o r e x a m p le , a p la in t if f  w h o  had  been in s ta b le  
e m p lo y m e n t,  e x e rc is e d  fre q u e n tly , d id  n o t s m o k e  o r 
d r in k , had an a ve ra g e  b o d y  m ass  in d e x  and  lo n g - liv e d  
p a re n ts  m ig h t p ro p e r ly  have  a lo w e r- th a n -n o rm a l 
d e d u c tio n  fo r  v ic is s itu d e s . ■
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vicissitudes
when estimating the value of future earnings

By R ich a rd  C u m p s to n  and Hugh S a r je a n t

TABLE 1: DEDUCTIONS FOR DEATH, U N E M P LO Y M E N T. SICKNESS. D ISA B IL ITY &  STRIKES (re levan t in N SW , QLD, W A . Tas &  ACT)

Occupation Age -  25 Age -  35 Age -  45 Age -  55
M a le s

M anagers &  adm in is tra tors 4% 5% 6% 6%
P ro fe ss ion a ls 4% 5% 6% 6%
Associate professionals 4% 5% 6% 6%
T radespe rsons  & re la ted  w o rke rs 6% 7 % 8% 8%

Advanced clerical & service workers 5% 6% 7 % 7 %

In te rm e d ia te  c le rica l, sa les & se rv ice  w o rke rs 5% 6% 7 % 7 %

Interm ediate production &  transport workers 6% 7 % 9% 9%

E le m e n ta ry  c le rica l, sa les &  se rv ice  w o rke rs 5% 6% 6% 7 %

Labourers &  related workers 9% 9% 11% 11%
l F em a les

M anagers & adm in is tra tors 3% 4 % 5% 6%
P ro fess iona ls 3% 4 % 4 % 6%
Associate professionals 3% 4 % 5% 6%
Tradespe rsons  & re la ted  w o rk e rs 4% 5% 6% 7 %

Advanced clerical & service workers 3% 4 % 5% 6%
In te rm e d ia te  c le rica l, sa les &  se rv ice  w o rke rs 3% 4 % 5% 6%
Interm ediate production & transport workers 4% 5% 6% 8%

E le m e n ta ry  c le rica l, sa les & se rv ice  w o rke rs 3% 3% 4% 4%

Labourers &  related workers 5% 6% 6% 8%

TABLE 2: DEDUCTIONS FOR U N E M P LO YM EN T. SICKNESS, D ISA B IL ITY  &  STRIKES (re levan t in V ic , SA and NT)

Occupation Age -  25 Age -  35 Age -  45 Age -  55
M a le s

Managers & administrators 2 % 3% 4% 4%

Professionals 3% 3% 4% 4%

Associate professionals 3% 3% 4% 4%

Tradespersons & related workers 4% 5% 6% 6%
Advanced clerical & service workers 3% 4% 5% 5%

Intermediate clerical, sales & service workers 4% 4% 5% 5%
Intermediate production & transport workers 5% 6% 7 % 7 %

Elementary clerical, sales & service workers 4% 4% 4% 5%
Labourers & related workers 7 % 8% 9 % 10%

Females

Managers & administrators 2 % 2 % 3% 5%
Professionals 2 % 2 % 3% 4%

Associate professionals 2 % 3% 3% 4%

Tradespersons & related workers 3% 4% 5% 6%
Advanced clerical & service workers 2 % 3% 3% 5%

Intermediate clerical, sales & service workers 2 % 3% 3% 4%

Intermediate production & transport workers 4% 4% 5% 6%
Elementary clerical, sales & service workers 2 % 2 % 2% 3%
Labourers & related workers 4% 4% 5% 7 %
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