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In A u s tra lia , hea lth  p ra c tit io n e rs  m us t be reg is te red  in o rd e r to  p ractise , and th e ir  p ro fe ss io n a l 
-  and on occasions, th e ir  pe rsona l -  c o n d u c t is su b je c t to  in v e s tig a tio n  and d is c ip lin a ry  
sanc tions . H ow ever, re g u la to ry  a rra n g e m e n ts  are s ta te -and  te rr ito ry -b a s e d  and d iffe r  
s ig n if ic a n tly . Even the  d e s ig n a tio n  o f th o se  hea lth  p ro fe ss io n s  th a t are the  su b je c t o f  fo rm a l 
re g u la to ry  m e chan ism s is n o t c o n s is te n t across the  s ta tes and te rr ito r ie s .

Having eight versions of health practitioner 
regulation and inconsistent models, tests 
and administrative arrangements defy 
commonsense. However, in 2005 the Council 
of Australian Governments (CoAG) endorsed 

a major move towards national registration and a national 
system of regulation for medical practitioners, nurses, 
psychologists, dentists, physiotherapists, optometrists, 
podiatrists, chiropractors, osteopaths and pharmacists as of 
July 2 0 0 8 ,1 with uniform tests for what constitutes conduct 
deserving of censure, and consistent procedures across 
Australia and health disciplines.

The ambit of health practitioner regulation is spreading 
in order to reduce the incidence of charlatans passing 
themselves off as health practitioners; to restrict advertising 
that is false, misleading and deceptive; to institute 
compulsory insurance for health practitioners; and to reduce 
the risks of inadequate health services, including from 
complementary health practitioners. A model can be found 
in Victoria, where Chinese medicine practitioners, who 
are defined as persons who employ acupuncture, as well 
as those who use or dispense Chinese herbs (as defined),2 
have been the subject of formal regulation by the Chinese 
Medicine Registration Board since 2 0 0 1 .3 Also in Victoria, 
medical radiation therapists4 are in a similar category and 
naturopaths5 may well follow. However, given the numbers 
and diversity of regulatory arrangements, this article refers 
principally to the regulation of medical practitioners.

It is not just the clinical work of health practitioners that 
can be the subject of disciplinary regulation. Administrative,6 
forensic7 and even personal conduct8 can come within the 
umbrella of regulatory investigation and, on occasion, sanction.

Finally, a change in regulatory style is occurring 
internationally, with a significant shift in focus away from 
whether a particular instance of inappropriate conduct

occurred, to ascertaining the causes of such conduct so 
that they can be addressed -  preferably, in a collaborative 
way. This can include assessment of systemic issues, health 
problems and performance or competency issues.

Health practitioner regulation is therefore an area of 
administrative law and practice that is changing rapidly. It 
overlaps in important ways with civil litigation against health 
practitioners -  regulatory investigations and hearings have 
the potential to provide significant strategic and evidentiary 
assistance to plaintiffs. In addition, plaintiff lawyers can 
help regulatory authorities to protect the community against 
dangerous practitioners -  often an issue that particularly 
motivates clients. Thus health regulation should be well 
understood by plaintiff lawyers. This article summarises 
the processes involved in complaint investigation and 
disciplinary determination, highlighting issues of particular 
relevance for those representing patients in civil actions 
against health practitioners.

COMPLAINTS
Grievances about the quality of service provided by 
health practitioners are variously termed ‘complaints’ and 
‘notifications’. Regulatory bodies generally prefer such 
grievances to be communicated in writing, promptly and 
with as much specific detail as possible about the interaction 
between the practitioner and the patient; what it is said 
that the practitioner did wrongly; and providing assistance 
so that investigators can pursue corroborating evidence.
This highlights a tension that can exist at an early phase for 
patients -  whether to report their grievances to regulatory 
bodies while their civil litigation is on foot -  potentially to 
assist it, or to protect others -  or to wait until it is concluded. 
Generally, early reporting is most advantageous for litigants, 
as well as for the prospects of an adverse disciplinary finding 
against a health practitioner. »
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P l a i n t i f f  l a w y e r s  c a n  h e l p  

t o  p r o t e c t  t h e  p u b l i c  f r o m  

dangerous p r a c t i t i o n e r s .

In general, the bodies that receive complaints are the 
registration boards (in Tasmania, the Medical Council) 
for the health practitioners. In jurisdictions such as NSW, 
the body that receives and investigates complaints (the 
Health Care Complaints Commission) is separate from the 
body that determines serious matters. The Health Services 
Commissioner can also investigate minor complaints and 
facilitate the payment of compensation in a number of 
jurisdictions. Investigators can generally decline to investigate 
matters that are vexatious or lacking in any substance. This 
rarely occurs. Once a decision is made to investigate, the 
practitioner will be told of the complaint and asked for their 
response. This can be a tense time for complainants, as they 
often fear retribution from the practitioner.9

Complaints about practitioners are numerous and cover 
many subjects. In NSW, for instance, the Health Care 
Complaints Commission in 2 0 0 5 -2 0 0 6  received 2 ,573  
complaints and finalised 438  investigations. The average 
time for finalisation was a little short of a year. It referred 
66 matters lor consideration for disciplinary proceedings. 
More than hall of the complaints (56% ) related to treatment; 
about one in six (17.5% ) to professional conduct; and about 
one in twelve (7.8% ) to communication issues.10 In Victoria, 
the Medical Practitioners Board received 582 notifications 
during the year.11 Of these, 347 were referred to preliminary 
investigation, of which 48% related to clinical care; 20% to 
conduct or behaviour; 8% to medical reports or certificates; 
7% to ethical matters; 5% to practice management; 4% to 
sexual conduct; 2% to personal conduct and 1% to criminal 
offending. Thirty-one matters were referred to formal hearing 
and 99 to informal hearing.

In most jurisdictions, the body that decides whether 
unprofessional conduct has occurred is an administrative 
tribunal separate from the registering and investigating 
body. For instance, in NSW, serious matters are dealt with 
by the Medical Disciplinary Tribunal, in Western Australia 
by the State Administrative Tribunal and in Queensland by 
the Health Practitioners Tribunal. On 1 July 2007 , the new 
H e a l t h  P r o f e s s i o n s  R e g i s t r a t i o n  A c t  2005 (Vic) will transfer 
responsibility for decision-making about serious matters from 
the Medical Practitioners Board of Victoria to the Victorian 
Civil and Administrative Tribunal (VCAT).12

REGULATORY TERMINOLOGY
Conduct potentially the subject of an adverse finding 
in disciplinary proceedings is defined differently in 
different jurisdictions.13 In general, there are three levels of 
unacceptable conduct on the spectrum of severity; namely, 
unsatisfactory (or unprofessional) conduct, professional

misconduct, and infamous conduct. An example of the first 
is rudeness or insensitivity to privacy issues. Professional 
misconduct generally requires a significant departure from 
accepted standards, disgraceful, dishonourable conduct, 
or conduct of which peers would be highly critical.14 
Professional misconduct is exemplified by sexualisation of the 
therapeutic relationship, conflicts of interest, serious breaches 
of confidentiality and dishonesty. Infamous conduct in a 
professional respect, which generally results in cancellation 
of registration, is typically found to have occurred when 
a practitioner has persuaded a patient to engage in sexual 
penetration in the course of a consultation.

In NSW, s36 of the M e d i c a l  P r a c t i c e  A c t  1992 (NSW) 
defines ‘unsatisfactory professional conduct’ and s37 defines 
‘professional misconduct’.15 The sections are sufficiently 
broad that a wide variety of conduct may fall under either 
definition. The principal yardstick in s36(a) is peer-based: 
the standard reasonably expected of a practitioner of an 
equivalent level of training or experience.

By contrast, s3 of the H e a l t h  P r o f e s s i o n s  R e g i s t r a t i o n  A c t  

2005 (Vic) (which defines ‘unprofessional conduct’) 16 makes 
the yardstick of ‘unsatisfactory’ conduct the reasonable 
expectations of both peers and members of the public.

A serious error, whether or not it has disadvantageous 
consequences or causes harm to a patient, may constitute 
unprofessional conduct or even professional misconduct.
The question for disciplinary purposes is not whether the 
practitioner has breached their duty of care; it is framed 
within statutory provisions such as those cited above from 
NSW and Victoria. However, the considerable degree of 
overlap between the civil and the disciplinary tests is such 
that it is rare for a practitioner to be found to have engaged 
in unprofessional conduct or unsatisfactory professional 
conduct, and not to be civilly liable.

On occasions, error will not constitute unprofessional 
conduct.17 It will depend on the circumstances, in particular 
on the error and the extent to which the error departed from 
accepted standards from the perspective of other practitioners 
of good repute and competency,18 a familiar test from the 
civil decision of W h i t e h o u s e  v J o r d a n . 19 As Morris J put it in 
the important Victorian disciplinary decision of V i s s e n g a  v 
M e d i c a l  P r a c t i t i o n e r s  B o a r d :20

‘neither the public nor the peers of a medical practitioner 
expect perfection at all times. Human frailty visits every 
person, including those who are medical practitioners. 
Reasonable members of the public, and the reasonable peers 
of medical practitioners, understand this. Reasonable people 
are tolerant of occasional lapses, particularly if these lapses 
do not form a consistent course of conduct or, if taken 
separately, are insufficiently serious to warrant intervention 
by those charged with acting on behalf of the State.’

THE FOCUS OF DISCIPLINARY PROCEEDINGS
Personal injury and malpractice practitioners should 
remember that the regulatory jurisdiction is directed towards 
protecting the public. Even if a patient suffers only minor 
harm, the results for the health practitioner can be severe; 
similarly, a patient can suffer a severe, or even catastrophic
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outcome, but the culpability of a practitioner may be 
determined to be low -  with no finding of unprofessional 
or unsatisfactory conduct and only a modest sanction is 
imposed.

When imposing ‘penalties’, regulators consider not so 
much whether a practitioner has breached a duty of care or 
the consequences for a patient, as whether the practitioner 
poses an ongoing risk to the community or the profession. 
Regulatory sanctions are imposed not to punish, but to 
protect. However, this includes protecting both the general 
community and the standards of the profession in the eyes 
of the community.21 Thus, in Queensland, s i 23 of the 
H e a l t h  P r a c t i t i o n e r s  (P r o f e s s i o n a l  S t a n d a r d s )  A c t  1999 (Qld) 
provides that the purposes of disciplinary hearings are: ‘(a) 
to protect the public; (b) to maintain public confidence 
in the health professions; and (c) to uphold standards of 
practice within the health professions’. These objectives 
can be accomplished, depending on the jurisdiction, by 
the imposition of reprimands, cautions, mandated further 
education, supervised practice, coerced change to practice, 
conditions, limitations or restrictions on practice, suspension 
of practice or cancellation of the right to practice. Deterrence 
of both the individual practitioner and of others who might 
behave similarly is often a potent consideration when a 
‘penalty’ is imposed.22

Any interference with registration is generally on the public 
record and able to be identified either on internet registration 
records or by inquiry. Less substantial decisions by bodies 
often termed ‘professional standards panels’ are not so readily 
ascertained.

ACCESSIBILITY OF EVIDENCE AND DECISIONS
When a matter goes to a major hearing (in Victoria a ‘formal 
hearing’ held by the Medical Practitioners Board itself, and 
elsewhere before administrative tribunals), it generally takes 
place in public, unless the hearing body decides that matters 
of a particularly personal nature are being covered and the 
hearing ought to be closed, in full or in part. The decisions of 
a number of the bodies are now available on the internet.23

The decisions of first instance-tribunals tend to be 
extensive, with summaries and analysis of evidence. Tribunals 
generally consist of a cross-disciplinary hearing panel, 
including at least one practitioner of the discipline concerned 
and at least one medical practitioner. However, there are 
occasions in Victoria, when on appeal to VCAT, the matter 
has been heard by a lawyer member alone. But after 1 July 
2007 , when the H e a l t h  P r o f e s s i o n s  R e g i s t r a t i o n  A c t  2005  (Vic) 
comes into force, decisions in serious matters will be heard at 
first instance by a VCAT panel, which must include at least 
two members of the relevant profession.

OBTAINING INFORMATION
Regulatory health boards are subject to freedom of 
information legislation. However, exemptions relating to 
confidentiality, ongoing investigations and in-house notes 
and legal advice can impede access to information about 
a complaint. Boards vary in their resort to exemptions to 
prevent access to their files. In principle, though, negative

decisions about practitioners that have not interfered 
with their registered status -  for example, decisions by a 
Professional Standards Committee in Western Australia -  
should be accessible via a freedom of information application.

In Victoria, freedom of information access to and third- 
party discovery of documents that could be relevant to civil 
litigation have been the subject of inconsistent appellate 
decisions.

The status of the ageing decision of Beach J in ZZZ v 
JX 24 is unclear. ZZZ instituted civil action against Dr JX, 
a psychiatrist, for damages arising out of an improper 
relationship between doctor and patient. Previously, ZZZ 
had lodged a complaint about the sexual relationship with 
the then Medical Board of Victoria, which upheld the 
complaint and suspended the practitioner for nine months.
ZZZ sought a copy of the transcript of the formal hearing 
and any documents relevant to the disciplinary proceedings 
by way of non-party discovery. This was resisted by the 
Board on the grounds of confidentiality and public interest 
immunity. Beach J (in the Practice Court) held that it was in 
the public interest that there be the fullest possible disclosure 
to regulatory boards of information and material relating 
to the behaviour and actions of registered practitioners, to 
enable them to make optimal decisions about complaints. 
However, other considerations applied where a person was 
seeking non-party discovery of the documents relating to the 
proceedings of regulatory boards: »
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‘i f  witnesses and m edical practitioners whose behaviour 
and actions are under investigation knew  that the ir 
statements cou ld  be given to others and used for a 
d ifferent purpose, that objective m igh t w e ll be frustrated. 
M edical p ractitioners m igh t w e ll be deterred from  m aking 
statements w h ich  w o u ld  found c iv il actions against them  
and com pla inants and witnesses m igh t be less w illin g  to 
offer free and tru th fu l cooperation in  investigations under 
the Act i f  the ir statements were liable to be disclosed in  
subsequent c iv il proceedings.’

This led Beach J to reject the application fo r non-party  
discovery.

By contrast, Medical Practitioners Board of Victoria v Sifredi25 
enunciated the m ore like ly  m odern approach o f the courts 
and tribunals. The M edical Board sought unsuccessfully to 
protect on pu b lic  interest grounds bo th  the responses given 
by the doctor to a com p la in t and various com m unications 
made by other doctors obtained as part o f the investigation 
in to  his conduct. It contended that disclosure o f the 
in fo rm a tion  w o u ld  be reasonably lik e ly  to im p a ir the Board 
in ob ta in ing  s im ila r in fo rm a tion  in  the future, an argument 
very s im ila r to that accepted in  the related context o f ZZZ 
v JX. N either MacNamara DP in  VC.AT26 no r Hedigan J on 
appeal were persuaded on the evidence that the operations 
o f the Board w o u ld  be like ly  to be pre jud iced by the release 
o f such in fo rm a tion , thereby g iv ing  a f i l l ip  to such requests. 
Hedigan J held that:

‘the question o f w hether a disclosure is reasonably 
like ly  to im p a ir the ab ility  o f an agency to obtain s im ila r 
in fo rm a tion  in  the future ought to be taken on a case-by­
case basis as the context, background or evidence may be 
more or less in flue n tia l on the body charged w ith  m aking a 
decision in  d iffe rent cases.’27 

The ram ifications o f the tw o  decisions are no t en tire ly 
s tra ightforward. It may be that in  the afterm ath o f Sifredi a 
m ore robust approach to the application o f pub lic  interest 
im m u n ity  w ill be taken than that o f Beach J in  ZZZ v JX. 
However, the outcom e o f bo th a non -pa rty  application for 
p ro du c tion  and applications under freedom o f in fo rm ation  
legislation w ill depend on the circumstances o f the case and 
the soundness o f any claims o f po tentia l risk  to the operation 
o f regulatory bodies in  the specific case. The precedent o f the 
Sifredi and Zacek decisions is like ly  in  m ost circumstances 
to lead to successful freedom o f in fo rm a tio n  applications 
fo r investigation files, in c lud in g  practitioners ’ responses and 
expert assessments.

PERFO RM ANCE A N D  HEALTH IN V E S T IG A T IO N S
One o f the trends in  regulation is that less emphasis is being 
placed on w hether a practitioner has engaged in  a particu lar 
act o f unprofessional conduct and more on what factors 
m igh t give rise to unacceptably poor conduct. This can 
result in find ings no t so m uch about w hether a p ractitioner 
has behaved in  an un tow ard way on pa rticu la r occasions 
(the m ain focus o f a c iv il case), bu t upon  w hether they lack 
adequate know ledge or com petency in  a given procedure, 
o r w hether they have a psychiatric, psychological, physical 
o r o ther con d ition  that im pairs the ir capacity to practise

competently. The issues in  relation to performance and health 
are d is tinct bu t can overlap.

In  V ictoria, fo r instance, ‘professional perform ance’ is 
defined to mean ‘the knowledge, sk ill or care possessed and 
applied by a registered health p ractitioner in  the p rov is ion  
o f regulated health services’.28 W hether a p ra c tition e r’s 
‘professional perform ance’ has been unsatisfactory can 
be a focus o f investigation, separate from  w hether s/he 
has engaged in  ‘unprofessional conduct’ or ‘professional 
m isconduct’ in  a specific case.

This approach can be attractive to health practitioners, 
enabling issues to be addressed collaboratively w ith o u t the 
same pub lic  stigma and the need for a hearing in  re la tion to 
whether they have transgressed on a particu lar occasion. For 
the same reason, patients (and p la in tiff lawyers) may no t find  
that this approach meets the ir needs, and may be in c lin ed  to 
take c iv il action as a result o f the failure o f regulators to make 
an adverse find in g  against a practitioner.

However, the ‘performance and health pathways’ are 
attractive to regulators in  that they recognise and respond to 
the reality that a particu lar adverse event may not be easy to 
prove, bu t it  is like ly  to be the product of:
• a systems failure w ith in , fo r example, a hospita l o r a 

practice, fo r w h ich  a pa rticu lar p ractitioner may have 
lim ited  responsib ility ;

• a defic it in  knowledge or sk ill on the part o f the 
practitioner;

• a p ractitioner’s health cond ition , in c lud in g  a physical 
cond ition , a psychiatric disorder, cognitive deterio ration , 
o r a substance dependency; or

• a com b ination  o f these.
The NSW  M edical Board, fo r instance, has constructed a 
program

‘designed to prov ide an avenue for education and 
re tra in ing  where inadequacies are iden tified , w h ile  at all 
times ensuring that the pub lic  is p rope rly  protected. It is 
designed to address patterns o f practice rather than one- 
o ff incidents, unless the single inc iden t is dem onstrative 
o f a broader problem . The causes o f poor perform ance are 
m any and varied. Professional iso la tion  and in a tten tion  
to con tin u in g  professional developm ent are com m on 
c o n trib u tin g  factors. O n occasions, doctors present 
w ith  adequate know ledge, bu t an in a b ility  to app ly  it in  
the ir day-to-day practice. This may be due to external, 
“distracters” such as illness and financia l stress w h ich  may 
in fluence p rac titione r perform ance in  the short o r longer 
te rm .’29

Regulators o f m edical practitioners in  the N o rthe rn  
Territory,30 New  Zealand31 and V ic to ria32 have also been 
leaders in  th is regard.

In  princ ip le , perform ance and health problem s can be 
remedied by em p loy ing constructive strategies between the 
regulator and the practitioner, possibly in c lud in g  cond itions 
on registration fo r a tim e to protect against risks, u n til the 
iden tified  flaw o r con d ition  is satisfactorily addressed.33 
It is w o rth w h ile  fo r p la in tiff lawyers to check w hether a 
p ractitioner’s registration has been so affected. The fact that in 
ju risd ic tion s  such as NSW, in  particular, increasing num bers
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o f in ve s tig a tio n s  are ro u te d  in to  ‘p e rfo rm a n c e ’ and  ‘h e a lth ’ 
assessments m eans th a t less is o n  the  p u b lic  reco rd . H ow ever, 
the re levan t B o a rd ’s file  sh o u ld  reco rd  an y  p e rfo rm an ce  and 
h e a lth  assessments an d  reports . A ga in , th o u g h , the re  m ay be 
lim ita t io n s  in  te rm s  o f  a p la in t if f ’s r ig h ts  o f  access because o f 
h e a lth  p r iv a c y  r ig h ts  o n  the  p a rt o f  the p ra c titio n e r.

A DVERSE D ISCIPLINA RY D EC IS IO N S
The fac t th a t a p ra c tit io n e r  has been fo u n d  to  have engaged 
in  any  fo rm  o f  u n p ro fe ss io n a l c o n d u c t does n o t b in d  
a c o u r t in  a sub seq ue n t p ro fess iona l neg ligence  ac tion .
F irs t, de c is ions  a b o u t u n p ro fe ss io n a l c o n d u c t are m ade b y  
a d m in is tra tiv e  tr ib u n a ls . Secondly, d is c ip lin a ry  dec is ions have 
a d iffe re n t focus an d  the  c r ite r ia  are d iffe re n t, a lbe it o ften  
com parab le .

H o w eve r, an adverse f in d in g  in  a c o n d u c t, pe rfo rm an ce  
o r  h e a lth  c o n te x t is l ik e ly  to  ‘be revea led ’ d u r in g  c o u rt 
p roceed ings  an d  to  be h ig h ly  p re ju d ic ia l fo r  the  h e a lth  
p ra c tit io n e r  con ce rn ed . A cco rd in g ly , i t  co n s titu te s  a s trong  
n e g o tia tin g  p o in t  p re - tr ia l fo r  p la in t if f  law yers.

Panel de c is ions  in  he arings re la ted  to  any  serious 
a llega tions  a b o u t a p ra c tit io n e r  a n d  the  reasons fo r  such 
dec is ions m ay w e ll g ive  an im p o r ta n t in d ic a t io n  o f  evidence 
th a t can be a d du ced  against the  p ra c tit io n e r  in  c iv i l 
l i t ig a t io n . S ta tem ents m ade b y  p ra c tit io n e rs  in  the  course o f  
an in v e s tig a tio n  b y  a re g u la to ry  agency m ay w e ll be p u t to  
the  p ra c tit io n e r  as to  c re d it, in c lu d in g  as p r io r  in con s is ten t 
s tatem ents. A n d  p la in t if fs  m ay re ly  o n  re p o rts  p ro cu re d  b y  
re g u la to ry  bod ies. E v idence  g ive n  in  serious m atte rs  be fore 
re g u la to ry  pane ls is o ften  reco rde d  an d  transcribe d .

C O N FID E N TIA L ITY  CLAUSES IN S ETTLEM EN TS
W h e n  c iv i l l i t ig a t io n  (o r  a co ro n e r’s in q u e s t)34 is o n  
fo o t against a h e a lth  p ra c titio n e r, re g u la to ry  bo d ies  w i l l  
o cca s io na lly  de fe r th e ir  in ve s tig a tio n s  (save in  c ircum stances 
o f  id e n tif ie d  p a rt ic u la r  r is k  fro m  the  p ra c tit io n e r)  u n t i l  the 
l i t ig a t io n  is c o n c lu d e d . O n  o th e r occasions, the p la in t if f  m ay  
dec ide  n o t to  lo dg e  a c o m p la in t u n t i l  m a tte rs  f ile d  in  c o u rt 
have been fina lise d .

D iff ic u lt ie s  can em erge w h e n  a h e a lth  p ra c tit io n e r  is 

p re pa red  to  settle  a c la im  o n  c o n fid e n tia l te rm s, in c lu d in g  
an u n d e r ta k in g  th a t the  p la in t if f  w i l l  n o t  lodge  c o m p la in ts  
o r  n o t if ic a t io n s  w i th  an y  re g u la to ry  body. I t  is  l ik e ly  tha t 

such  a clause is  unen fo rcea b le  fo r  reasons o f  p u b lic  policy. 
E th ic a l issues arise fo r  b o th  p la in t if f  an d  defence law yers  
ab o u t in c o rp o ra t in g  such  a clause in  l ig h t  o f  its  l ik e ly  
un en fo rcea b ility . R e gu la to ry  bo d ies  are also a le rt to  the 
p o s s ib ility  th a t h e a lth  p ra c tit io n e rs  w i l l  seek to  dissuade 
pa tien ts  fro m  exe rc is in g  th e ir  r ig h t  to  lodge  a c o m p la in t o r  
n o t if ic a t io n  b y  ‘b u y in g  th e m  o f f ’ . A n y  im p ro p e r  pressures 
in  th a t regard can also c o n s titu te  p ro fe ss io na l m is c o n d u c t 
o n  the  p a rt o f  the  h e a lth  p ra c tit io n e r  and  c o u ld  p ro m p t 
a llega tions o f  im p ro p r ie ty  in  re la tio n  to  the  ro le  p laye d  b y  
th e ir  legal representa tives. C a u tio n  is  necessary.

G U ID E LIN E S  IS SU ED  BY R EG ULA TO RY BODIES
A n  im p o r ta n t fu n c tio n  o f  re g u la to ry  bo d ies  is  to  issue 
gu id ance  to  p ra c titio n e rs . S uch gu id ance  can p ro v id e  use fu l

p a rtic u la rs  fo r  s ta tem ents o f  c la im , as i t  m ay id e n tify  w h a t is 
expected  o f  p ra c tit io n e rs  b y  th e ir  g o v e rn in g  body. E xam p les  
o f  such  do cum e n ts  are:
• the M ed ica l B oard  o f  S ou th  A u s tra lia ’s Good Medical 

Practice: Duties of a Doctor Registered by the Medical Board 
of South Australia;35

• the  M e d ica l C o u n c il o f  Tasm ania ’s Policy on Disposal of 
Medical Records,36

• the  V ic to r ia n  B oa rd ’s Medico-Legal Guidelines;37
• the  N S W  B oard ’s Medical Certificates Policy,38
• the  A C T  M e d ica l B oard ’s Standards Statement: Medical 

Practitioners and Sexual Misconduct;39 and
• the  W este rn  A u s tra lia n  M e d ica l B oard ’s Telemedicine 

Policy.40

C O N C LU S IO N S
Aw areness b y  p la in t i f f  law yers  o f  the  processes, p o lic ie s  
an d  d o c u m e n ta tio n  generated b y  re g u la to ry  bo d ies  aga inst 
h e a lth  p ra c tit io n e rs  s h o u ld  be a fu n d a m e n ta l p a rt o f  
e ffe c tive ly  re p re se n tin g  pa tien ts  an d  o f  s tra teg ic  p la n n in g  
fo r  m a lp ra c tice  lit ig a t io n .  M a n y  a c lie n t is m o tiv a te d  m o s t 
b y  w a n t in g  to  take steps to  ensure th a t o th e r p a tie n ts  are 
n o t  h a rm e d  in  the w a y  th a t th e y  have been b y  a h e a lth  
p ra c tit io n e r. A ss is tin g  a c lie n t to  fo rm u la te  th e ir  c o m p la in t  
th o u g h tfu lly ,  a ccu ra te ly  an d  in  a t im e ly  way, g iv in g  th e m  
in fo rm a t io n  ab o u t re g u la to ry  processes, and  p ro v id in g  th e m  
w i th  re a lis tic  exp ec ta tio ns  ab o u t d is c ip lin a ry  in v e s tig a tio n s  »
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Regulatory sanctions 
are imposed not to punish, 
but to protect.

and hearings, can constitu te  effective legal representation in  
this regard.

W hile  there are im p o rtan t d is tinc tions between the 
new statutory tests fo r professional lia b ility  fo r healthcare 
practitioners and the tests fo r unprofessional conduct, 
unsatisfactory professional conduct and professional 
m isconduct, they s till have m uch in  com m on. This means 
that d isc ip lina ry  decisions can give a he lp fu l ins igh t in to  the 
like ly  results o f c iv il litiga tion , and in to  the lik e ly  performance 
o f bo th  a p la in tiff and a health practitioner in  the witness 
box. Com pla in ts about healthcare practitioners often generate 
extensive and peer-in form ed investigations, knowledge 
o f w h ich  can substantia lly assist litiga tio n  on beha lf o f 
patients. D ocum entation generated by regulatory bodies can 
shed im portan t ligh t on standards and expectations w ith in  
the relevant profession and also on peer assessments of 
potentia l breaches o f the du ty  o f care by practitioners. This 
is so whether the focus o f regulatory bodies is in  respect 
o f p ractitioners ’ conduct, perform ance or health. Similarly, 
access to the responses o f health practitioners to allegations 
made against them  can provide fertile m ateria l fo r cross- 
exam ination on behalf o f p la in tiffs.

W h ile  c iv il litiga tion  and regulatory investigation and 
d isc ip lina ry  hearings have a d ifferent focus, each can usefully 
assist the other. W ith  the like ly  im p lem enta tion  o f na tiona lly  
consistent approaches to bo th  reg istration and regulation of 
a range o f health practitioners, p la in tiff lawyers can draw 
upon the investigative and ad jud ica to ry w o rk  o f regulatory 
bodies to in fo rm  the ir litiga tio n  strategies against health 
practitioners. ■

Notes: 1 CoAG Communique, 14 July 2006: http://www.coag. 
gov.au/meetings/140706/index.htm#health, accessed 6 March 
2007; see further A-L Carlton, 'National Models for Regulation 
of the Health Professions' (2006) 23(2) L a w  in  C o n te x t  21.2 
C h in e s e  M e d ic in e  R e g is tra t io n  A c t  2000 (Vic). 3 See M Parker, 
'Chinese Dragon or Toothless Tiger? Regulating the Professional 
Competence of Traditional Chinese Medicine Practitioners' (2003)
10 J o u rn a l o f  L a w  a n d  M e d ic in e  285; I Freckelton, 'Regulation 
of Chinese Medicine' (2000) 8 J o u rn a l o f  L a w  a n d  M e d ic in e  5. 4 
H e a lth  (M e d ic a l R a d ia tio n  T e c h n o lo g is ts )  R e g u la tio n s  1997 (Vic): 
see http://www.health.vic.gov.au/mrtb/, accessed 1 February
2007. 5 See Department of Human Services, R e g u la tio n  o f  
C o m p le m e n ta ry  H e a lth  P ra c t it io n e rs : D is c u s s io n  P aper, September 
2002, http://www.health.nsw.gov.au/public-health/clinical_policy/ 
complementary/compmed_paper.pdf, accessed 6 March 2007.
6 See I Freckelton, 'Health Practitioner Regulation' in B Bennett 
and G Tomossy, G lo b a liz a tio n  a n d  H e a lth , Springer, Netherlands, 
2006. 7 See, for example, G e n e ra l M e d ic a l C o u n c il v  M e a d o w  
[2006] EWCA Civ 1390; J a m e s  v M e d ic a l B o a rd  (SA) [2006] SASC 
267 at [84]; M Groves, 'Professional Disciplinary Proceedings 
Against Expert Medical W itnesses' (2007) 14 J o u rn a l o f  L a w  a n d  
M e d ic in e  306; I Freckelton, 'Regulation of Health Practitioners' in I 
Freckelton and K Petersen (eds), D is p u te s  a n d  D ile m m a s  in  H e a lth  
L a w , Federation Press, Sydney, 2006; I Freckelton, 'Insightlessness 
and an Unscientific Forensic Expert' (2006) 14 J o u rn a l o f  L a w  a n d

M e d ic in e  176 8 See R o y la n c e  v  G e n e ra l M e d ic a l C o u n c il (No.
2) [2000] 1 AC 311 9 See R v  M c G ra n e  [2002] QCA 173 for an 
extreme example of such retribution, where a doctor murdered 
his patient. 10 Healthcare Complaints Commission of New South 
Wales, A n n u a l R e p o rt, 2 0 0 5 /2 0 0 6 , http://www.hccc.nsw.gov. 
au/downloads/ar0506.pdf, accessed 1 February 2007.
11 Medical Practitioners Board of Victoria, A n n u a l R e p o rt, 2 0 0 6 , 
http://medicalboardvic.org.au/pdf/AR_2006.pdf, accessed 6 March
2007. 12 See SL Middleton, TD Pearce, and MD Buist, The Rights 
and Interests of Doctors and Patients: Does the New Victorian 
H e a lth  P ro fe s s io n s  R e g is tra t io n  A c t  2005 Strike a Fair Balance?' 
(2007) 186 M e d ic a l J o u rn a l o f  A u s tra lia  192: http://www.m ja.com. 
au/public/issues/186_04_190207/mid10955_fm.html, accessed 
6 March 2007. 13 For a useful analysis, see J Mcllwraith and B 
Madden, H e a lth  C are  a n d  th e  L a w , 4th ed, Thomson, Sydney,
2006, pp400-3. 14 C a m p b e ll v  The D e n ta l B o a rd  o f  V ic to ria  [1999] 
V S C l1 3 a t [23]-[24]; Q id w a i v  B ro w n  [1984] 1 NSWLR 100 at 105. 
15 See Appendix 16 Ib id . 17 See P illa i v M e s s ite r  (N o. 2 ) (1989) 16 
NSWLR 197 at 200. 18 See, for example, R e P oo  [2006] MPBV 15 
at [62], 19 [1981] 1 All ER 267. 20 [2004] VCAT 1044 at [33],
21 H a v  P h a rm a c y  B o a rd  o f  V ic to ria  [2002] VSC 322 at [97] per 
Gillard J. 22 See, for example, C ra ig  v  M e d ic a l B o a rd  o f  S o u th  
A u s tra lia  [2001] SASC 169. 23 For instance, formal hearing 
decisions of the Victorian Medical Practitioners Board (http:// 
medicalboardvic.org.au/content.php?sec=106, accessed 1 February
2007); the Psychologists Registration Board (http://www.psychreg. 
vie.gov.au/store/page.pl?id=3262, accessed 1 February 2007); the 
Dental Practice Board (http://www.dentprac.vic.gov.au/publications. 
asp?doc=1, accessed 1 February 2007); the Chinese Medicine 
Registration Board (http://www.cmrb.vic.gov.au/board/board.html, 
accessed 1 February 2007); and of the VCAT (http://www.austlii. 
edu.au/au/cases/vicA/CAT/, accessed 1 February 2007) are all 
available on the internet. 24 Unreported, Supreme Court of Victoria, 
25 November 1993, BC9300986. 25 [2000] VSC 33. 26 S ifre d i 
v M e d ic a l P ra c t it io n e rs  B o a rd  [ 1999] VCAT 87 27 Subsequently, 
applying S ifre d i, see Z a c e k  v  M e d ic a l P ra c t it io n e rs  B o a rd  o f  V ic to ria  
[2005] VCAT 114. 28 H e a lth  P ro fe s s io n s  R e g is tra t io n  A c t  2005 
(Vic), s3. 29 See http://www.nswmb.org.au/index.pl?page=6, 
accessed 1 February 2007. 30 See http://www.nt.gov.au/health/ 
org_supp/prof_boards/medical/Performance%20Assessment%20 
Policy.doc, accessed 1 February 2007. 31 See http://www.m cnz. 
org.nz/Competence/Concernsaboutcompetence/tabid/76/Default. 
aspx, accessed 6 March 2007. 32 See http://www.medicalboardvic. 
org.au/content.php?sec=31, and http://medicalboardvic.org. 
au/pdf/AR_2006.pdf, accessed 6 March 2007. 33 See A Reid,
'To Discipline or Not to Discipline? Managing Poorly Performing 
Doctors' (2006) 23(2) L a w  in  C o n te x t 91.34 See I Freckelton and 
D Ranson, D e a th  In v e s t ig a t io n  a n d  th e  C o ro n e r 's  In q u e s t, Oxford 
University Press, Melbourne, 2006. 35 http://www.medicalboardsa. 
asn.au/media/files/608.pdf, accessed 1 February 2007. 36 http: 
www.medicalcounciltas.com.au/pdfs/10505%20(policy%20no% 
205%20Disposal%20of%20medical%20records).pdf, accessed 1 
February 2007. 37 http://www.medicalboardvic.org.au/pdf/Medico_ 
Legal_Guidelines.pdf, accessed 1 February 2007 38 http ://w w w . 
nswmb.org.au/index.pl?page=68, accessed 1 February 2007.
39 http://www.medicalboard.act.gov.au/Standards%20Statements/ 
docs/sexual%20misconduct.pdf, accessed 1 February 2007.
40 http://www.wa.medicalboard.com.au/pdfs/Telemedicine.pdf, 
accessed 1 February 2007.
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APPENDIX

In NSW , s36 o f the  M e d ic a l P ra c tic e  A c t  1992 (NSW ) de fines
'u n s a tis fa c to ry  p ro fe ss io na l co n d u c t' to  inc lude :
'(a) A n y  co n d u c t th a t de m o n s tra te s  th a t the  know ledge , 

sk ill o r ju d g m e n t possessed, o r care exerc ised, by the  
p ra c titio n e r in the  practice  o f m ed ic in e  is s ig n if ic a n tly  
be lo w  the  s tandard  rea son ab ly  expected o f a p ra c titio n e r 
o f an e q u iva le n t level o f tra in in g  o r experience .

(b) A n y  c o n tra ve n tio n  by the  p ra c titio n e r (w h e the r by act or 
o m iss io n ) o f a p ro v is io n  o f th is  A ct or the  reg u la tion s .

(c) A n y  c o n tra ve n tio n  by the  p ra c titio n e r (w h e the r by act or 
o m iss io n ) o f a co n d itio n  to  w h ich  his o r her re g is tra tio n  is 
sub ject.

(d) A n y  c o n d u c t th a t resu lts  in the  p ra c titio n e r be ing 
con v ic ted  o f or be ing m ade the  sub jec t o f a c r im in a l 
f in d in g  fo r  any o f the  fo llo w in g  o ffences:
(i) an o ffence  unde r section  204 o f the  M en ta l Health A ct 

1990,
(ii) an o ffence  unde r section  175 o f the  C h ild ren  and 

Y oung Persons (Care and P ro tection) A c t 1998,
(iii) an o ffence  un de r section  35 o f the  G ua rd ia nsh ip  A ct 

1987,
(iv) an o ffence  un de r section 128A, 128B, 129, 129AA 

o r 129AAA o f the  Health Insurance A ct 1973 o f the  
C o m m o n w e a lth ,

(v) an o ffence  un de r section 46 o f the  P riva te  H osp ita ls  
and Day P rocedure Centres A ct 1988,

(vi) an o ffence  un de r section  43 o f the  N u rs ing  Hom es 
A ct 1988.

(e) A ccep ting  fro m  a hea lth  serv ice  p ro v id e r (or fro m  an o the r 
person on b e ha lf o f the  hea lth  serv ice  p ro v id e r) a be ne fit 
as in du cem en t, c o n s id e ra tio n  o r rew ard  fo r:
(i) re fe rr in g  a n o th e r pe rson  to  the  health service 

p rov ide r, o r
(ii) re co m m e n d in g  a n o th e r pe rson  use any hea lth  service 

p ro v id e d  by the hea lth  serv ice  p ro v id e r o r con su lt 
w ith  the  hea lth  serv ice  p ro v id e r in re la tio n  to  a health 
m atter.

(f) A ccep ting  fro m  a person w h o  sup p lies  a hea lth  p ro d u c t 
(or fro m  an o the r person on be ha lf o f the  sup p lie r) a 
be ne fit as in du cem en t, c o n s id e ra tio n  or rew ard  fo r  
re co m m e n d in g  th a t a n o th e r pe rson  use the  health 
p roduc t.

(g) O ffe ring  or g iv in g  any pe rson  a be ne fit as in du cem en t, 
co n s id e ra tio n  o r rew ard  fo r  th e  person :
(i) re fe rr ing  an o the r person to  the  reg is te red  m ed ica l 

p ra c tition e r, o r
(ii) re co m m e n d in g  to  a n o th e r person th a t the  person 

use any hea lth  serv ice  p ro v id e d  by the  p ra c titio n e r or 
co n su lt the  p ra c titio n e r in re la tio n  to  a health  m atter.

(h) R e fe rring  a person to , o r re co m m e n d in g  th a t a person 
use or con su lt:
(i) an o th e r hea lth  serv ice  p rov ide r, o r
(ii) a hea lth  service, o r
(iii) a hea lth  p ro du c t, w h en  the  p ra c titio n e r has 

a pe cun ia ry  in te res t in g iv in g  th a t re fe rra l o r 
re co m m e n d a tio n  (as p ro v id e d  by subsec tion  (2)), 
un less the  p ra c titio n e r d isc loses the  na tu re  o f th a t 
in te res t to  the  person be fo re  o r at the  t im e  o f g iv in g  
the  re fe rra l o r re co m m e n d a tio n .

(i) E ngag ing  in o ve rse rv ic in g , as p ro v id e d  by subsec tion  (3).
(j) P e rm ittin g  an ass is tan t em p lo ye d  by the  p ra c titio n e r (in 

con ne c tion  w ith  the  p ra c titio n e r 's  p ro fe ss io na l practice) 
w h o  is no t a reg is te red  m ed ica l p ra c titio n e r to  a ttend, 
trea t o r p e rfo rm  o p e ra tio n s  on pa tien ts  in respect o f 
m atte rs  re q u irin g  p ro fe ss io n a l d isc re tio n  o r skill.

(k) By the  p ra c titio n e r's  presence, coun tenance , advice, 
assistance o r co -o pe ra tion , k n o w in g ly  enab le  a person 
w h o  is no t a reg is te red  m ed ica l p ra c titio n e r (w h e the r or 
no t th a t person is described  as an assis tant) to :
(i) p e rfo rm  any act o f op e ra tive  su rg e ry  (as d is tin c t fro m  

m a n ip u la tiv e  su rge ry ) on a pa tien t in respect o f any 
m a tte r re q u irin g  p ro fe ss io na l d isc re tio n  or sk ill, o r

(ii) is s u e  o r p ro c u re  th e  is s u e  o f a n y  c e rtif ic a te ,  
n o tif ic a t io n , re p o rt  o r o th e r like d o c u m e n t, o r  to  
e n g a g e  in p r o fe s s io n a l p ra c tice , a s  if th e  p e rs o n  w e re  
a re g is te re d  m e d ic a l p ra ctitio n e r.

(l) R e fu s in g  o r fa i lin g , w ith o u t  re a s o n a b le  c a u s e , to  
a tte n d  (w ith in  a re a s o n a b le  t im e  a fte r b e in g  re q u e s te d  
to  d o  so ) on  a p e rs o n  fo r  th e  p u r p o s e  o f r e n d e r in g  
p r o fe s s io n a l s e r v ic e s  in th e  c a p a c ity  o f a re g is te re d  
m e d ic a l p ra c t it io n e r  in a n y  c a s e  w h e re  th e  p ra c t it io n e r  
h a s  r e a s o n a b le  c a u s e  to  b e lie v e  th at th e  p e rs o n  is  in n e e d  
o f u rg e n t  a tte n tio n  b y  a re g is te re d  m e d ic a l p ra ctit io n e r, 
u n le s s  th e  p ra c t it io n e r  h a s  ta ke n  all re a s o n a b le  s te p s
to  e n s u re  th at a n o th e r  re g is te re d  m e d ic a l p ra c t it io n e r  
a tte n d s  in ste a d  w ith in  a r e a s o n a b le  t im e .

(m ) A n y  o th e r im p r o p e r  o r u n e th ica l c o n d u c t  re la tin g  to the  
p ra c tic e  o r p u rp o rte d  p ra c t ic e  o f m e d ic in e .'

S e c t io n  37 d e f in e s  'p r o fe s s io n a l m is c o n d u c t ' to m e a n  
'u n s a t is fa c to r y  p r o fe s s io n a l c o n d u c t  o f a s u ff ic ie n t ly  s e r io u s  
n a tu re  to ju s t ify  s u s p e n s io n  o f th e  p ra c t it io n e r  fro m  p r a c t is in g  
m e d ic in e  o r th e  re m o v a l o f th e  p ra c t it io n e r 's  n a m e  fro m  the  
R e g is te r '.

In V ic to ria , s3  o f th e  H e a lth  P ro fe s s io n s  R e g is tra t io n  A c t  
2 0 0 5  (V ic) d e f in e s  'u n p r o fe s s io n a l c o n d u c t':
'(a) c o n d u c t  o f a h e a lth  p ra c t it io n e r  o c c u r r in g  in c o n n e c t io n  

w ith  th e  p ra c t ic e  o f th e  p ra c t it io n e r 's  h e a lth  p r o fe s s io n  
th a t is  o f a le s s e r  s ta n d a rd  th a n  a m e m b e r  o f th e  p u b lic  or  
th e  h e a lth  p ra c t it io n e r 's  p e e rs  are  e n title d  to e x p e c t  o f a 
r e a s o n a b ly  c o m p e te n t  h e a lth  p ra c t it io n e r  o f th a t k in d ;

(b) p r o fe s s io n a l p e rfo r m a n c e  w h ic h  is o f a le s s e r  s ta n d a rd  
th a n  th at w h ic h  th e  re g is te re d  h e a lth  p ra c t it io n e r 's  
p e e rs  m ig h t  r e a s o n a b ly  e x p e c t  o f a re g is te re d  h e a lth  
p ra c tit io n e r;

(c) in fa m o u s  c o n d u c t  in a p r o fe s s io n a l re sp e ct;
(d) p r o v id in g  a p e rs o n  w ith  h e a lth  s e r v ic e s  o f a k in d  th at are  

e x c e s s iv e ,  u n n e c e s s a r y  o r not r e a s o n a b ly  re q u ire d  fo r  
th a t p e rs o n 's  w e ll-b e in g ;

(e) in f lu e n c in g  o r a t te m p tin g  to in flu e n c e  th e  p r o v is io n  of  
h e a lth  s e r v ic e s  in s u c h  a w a y  th at c lie n t  c a re  m a y  be  
c o m p r o m is e d ;

(h) a f in d in g  o f g u ilt  of:
(i) an  o ffe n c e  w h e re  th e  h e a lth  p ra c t it io n e r 's  s u ita b ility  

to c o n t in u e  to  p ra c t ise  is  lik e ly  to be a ffe cte d  b e c a u s e  
o f th e  f in d in g  o f g u ilt  o r w h e re  it is  not in th e  p u b lic  
in te re st  to a llo w  th e  h e a lth  p ra c t it io n e r  to c o n t in u e  to  
p ra c t is e  b e c a u s e  o f th e  f in d in g  o f g u ilt ;  or

(ii) an  o ffe n c e  u n d e r  th is  A c t  o r th e  r e g u la t io n s ;  or
(iii) an  o ffe n c e  a s  a h e a lth  p ra c t it io n e r  u n d e r  a n y  o th e r  

A c t  o r re g u la t io n s ;
(i) th e  c o n tra v e n t io n  of, o r  fa ilu re  to c o m p ly  w ith  a c o n d it io n  

im p o s e d  on th e  re g is tra t io n  o f th e  h e a lth  p ra c t it io n e r  b y  
o r u n d e r  th is  A ct;

(k) th e  b re a c h  o f an  a g r e e m e n t  m a d e  u n d e r  th is  A c t  b e tw e e n  
a h e a lth  p ra c t it io n e r  a n d  th e  r e s p o n s ib le  b o a rd  th at  
re g is te re d  th at p ra c tit io n e r.'

P ro fe s s io n a l m is c o n d u c t  in V ic to ria  is d e fin e d  to  in c lu d e :
'(a) u n p r o fe s s io n a l c o n d u c t  o f a h e a lth  p ra ctit io n e r, w h e re  

th e  c o n d u c t  in v o lv e s  a s u b s ta n t ia l o r c o n s is t e n t  fa ilu re  to  
re a ch  o r m a in ta in  a re a s o n a b le  s ta n d a rd  o f c o m p e t e n c e  
a n d  d i lig e n c e ;  a n d

(b) c o n d u c t  th at v io la t e s  o r fa lls  s h o rt  of, to  a s u b s ta n t ia l  
d e g r e e , th e  s ta n d a r d  o f p ro fe s s io n a l c o n d u c t  o b s e rv e d  
b y  m e m b e r s  o f th e  p r o fe s s io n  o f g o o d  re p u te  or  
c o m p e t e n c y ;  a n d

(c) c o n d u c t  o f a h e a lth  p ra ctit io n e r, w h e th e r  o c c u r r in g  in 
c o n n e c t io n  w ith  th e  p ra c t ic e  o f th e  h e a lth  p ra c t it io n e r 's  
h e a lth  p r o fe s s io n  or o c c u r r in g  o th e rw is e  th a n  in 
c o n n e c t io n  w ith  th e  p ra c t ic e  o f a h e a lth  p r o fe s s io n , that  
w o u ld , if e s t a b lis h e d , ju s t ify  a f in d in g  th at th e  p ra c t it io n e r  
is  not o f  g o o d  c h a r a c t e r  o r is  o th e rw is e  not a fit a n d  
p ro p e r  p e rs o n  to e n g a g e  in th e  p ra c t ic e  o f th at he a lth  
p r o fe s s io n .'
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