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INTRODUCTION

1. This paper advocates no wholesale changes aitlsebstantive or
adjectival law. It does, however, invite practigos of the law to reflect
on how our legal system operates in practice, tpkito account the
different perspectives of both substantive andajal law. It is timely
that this be done, if only, because: (a) Australéamyers are bound to
review Australian law, practice and precedencégint lof the national
system of law emerging after enactment ofAlistralia Actsof 1986; and
(b) the parallel rise of case management theojyditial administration
focuses attention on how litigants define, and moweards an
adjudication of, “real questions in dispute”.

2. Underlying these reflections on the law in ati®an interest in the broad
guestion whether it is reasonably practicable ticwate equitable
principles by reference, not merely to English ldastory and the
historical role of the Lord Chancellor in Engligghl practice, but, at a
higher level of abstraction, by reference to theureaof the cases which
equity lawyers practising in Australia have beerd are, routinely called
upon to solve.

! This is a revised version of a paper deliverea s¢minar on “Wills, Probate and Estates Law”
convened by the Young Lawyers Section of the Laai€@p of NSW on 22 August 2013. The paper
develops the topic “Onus of Proof” in the equityigdiction in directions beyond “Reflections on Gnu
of Proof” presented, as paragraphs 61-137 in arpapiled “Perspectives from the Equity Bench”,
delivered to NSW Young Lawyers on 23 March 2013 posted on the website of the Supreme Court
of NSW.



This interest is not wholly dissimilar to thabish motivated Professor
Sarah Worthington to write her bodkguity, published in the Clarendon
Law Series by Oxford University Press'@d, 2003; & ed, 2006).
However, the utility of that book is qualified, fan Australian lawyer, by
the fact that its perspective is driven by a Biksaspiration for the
elimination of equity as a separate field of studye High Court of
Australia has directed us to look away from thapid. If, as “fusionists”
hope, Australian equity jurisprudence is to be tassfully integrated into
a unified system” of law (as Lord Millet, in hisrEword to Professor
Worthington’s book, says of her aspiration for Esiglaw) it will have to
come to terms with a dualist mindset. That mingsebmfortable, as
fusionists are not, with the idea that a “dualf®tispective of the
relationship between the common law and equityglictions is consistent
with an already existing, integrated, unified sysiaf law.

English jurisprudence continues to provide udaftorical, and
comparative law, analogues for the developmentusitralian law.
However, since the enactment of tgstralia Actshas liberated both
Australian and English lawyers from a need to ttohkur legal systems
as different manifestations of the same thing,gh&mno longer (as was
once our reality) a need to expect equivalence éstvAustralian and
English perceptions of the equity jurisdiction.

This paper is predicated on a working theory #hdéeast some of the
perceived differences between Law and Equity cah lbe appreciated if
attention is focussed, not upon perceptions ofrdadtdifferences
between statements of common law “rules” and ebl@tgprinciples”, but
upon the nature of practical problems sought teddeed by Australian
lawyers and the procedural machinery of Austratianarts available to
solve them.

The concept of “onus of proof”’ is an adaptatdhigle for testing this
theory, hopefully in a way that will offer practicG@uidance to Australian
lawyers, and engage their interest.

This paper, first, relates the general topitQrius of Proof” in equity
proceedings to the art (or, for those who prefér lte so, the science) of
advocacy. Secondly, it dwells upon three aredsgal practice of
concern to lawyers who practice in “Estate Litigatt

(&) An Application for Probate;
(b) An Application for Family Provision Relief; and
(c) An Application for Judicial Advice.
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The term “Estate Litigation” is not an expressliable to be defined with
precision. It provides a generic frame of refeeefar the work of
litigation lawyers who regularly encounter caseslwing an exercise of
the jurisdiction of the Supreme Court touching ugimalaw of succession
(including family provision legislation) and thenaf trusts.

At a pinch, it might also embrace cases invg\an exercise of the
Court’s protective jurisdiction, which focuses siglg upon the “estate”,
as well as the person, of “a person in need okptmn” — typically, in
today’s language, a person incapable of managmagrer affairs. That,
however, is a subject matter large enough for seé@dreatment.

Considerations of convenience have been engaggdining the concept
of “estate litigation” for the purpose of this serai, At more than a few
levels of abstraction, high and low, the very essesf the equity
jurisdiction encountered in the everyday practitaroequity lawyer - the
essence of the equity jurisdiction - is found ia itenagemendf property,
and personal relationships, in which there is alential need to allow for
the competing interests of a variety of partie$,alloof whom may be
present or accounted for in the litigious arena.

CONTRASTING PARADIGMS : LAW, EQUITY and CASE MANAGE MENT
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The complexity, and diversity, of problems thmaty present themselves to
an Equity judge for solution are far removed frdra paradigm of a jury
trial at common law.

Common law jury trials have their own compledt and a rich tradition
too readily abandoned over the last half centdiyey too provide a topic
worthy of separate treatment, on occasion other tia seminar.Cf, AM
Gleeson, “Finality” (Winter 2013Bar News33 at 34.

The importance, in this seminar, of a contbastveen the equity and
common law jurisdictions is the insight into thencept of “onus of proof”
potentially available from the contrast.

Comparatively, a common law jury trial presehts Court with a limited
number of parties engaged in an adversarial coabesit presently
existing claims of right, over a single issue @rleast, a small number of
issues), defined with such formality that they bardecided “Yea” or
“Nay” by a lay jury not required to publish reasdasdecision. This is,
perhaps, the ideal environment for the operatiomlels about onus of
proof.
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By contrast, equity proceedings routinely pnésemultiplicity of
guestions (pleaded in the alternative) for decisioareover, proceedings
in which both procedural and substantive law cagrsition must be given
to entitlements of absent parties and future istsreThis type of
proceeding is, by nature, less amenable to sinyids about onus of
proof.

History aside, the nature of the problems prteskfor solution in common
law proceedings is more amenable to clanisght than found in equity;
and the nature of disputation in equity proceedisggenerally more
amenable than needs be in common law proceedirjgditoal insistence
that curial relief idiscretionary not available “as of right” in the common
law sense of an entitlement to redress.

These fundamental differences still inform puisprudence, although less
So since the practical demise of civil jury triaiace the mid-1960’s, and
the emergence of the case management philosoptgntdyrembodied in
the Civil Procedure AcR005 NSW and th&niform Civil Procedure
Rules2005 NSW, the rules of court made under the Act.

The nature of the problem, or problems, presktd the Supreme Court
for solution can affect the nature of advocacyatlib so whether
proceedings happen, as a matter of administratimegenience, to be
assigned to the Common Law Division or the Equityigon.

References in this paper to a “common law” ghgra or an “equity”
paradigm are intended to direct attention to theneeof litigation rather
than particular arrangements for judicial admiitstm.

Not all estate litigation (however defined) eggarily involves an exercise
of equitable, and only equitable, jurisdiction. ie®pments in the law of
negligence over recent decades prevent the makisigch a blanket
observation. Witness, for exampléawkins v Claytor{1988) 164 CLR
539, Hill v Van Erp(1997) 188 CLR 159 andagg v McPhe§2013]
NSWCA 29.

“ONUS OF PROOF" : The Nature of the Beast

21.

Strictly, the concept of “onus of proof” is elited to the process of
determination of a contest, or resolution of a dpabout an issue ¢act
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In practice lawyers tend to conflate the precdsadjudication of
guestions of fact and questions of law, and ruetiogy the presentation of
evidence bearing upon questions of fact and theeptation of arguments
about legal analysis and desired outcomes, in adxiat debate. We slip
too comfortably into an assertion that, for examfitee plaintiff bears the
onus of proving its case” rather than confiningsalves, with greater
precision, to an assertion that “the plaintiff ksetlre onus of proving a
particular fact (which is an element in the case#ks to establish)”.

Conventionally, discussion of “onus of prooistthguishes between a
“legal (or ultimate) onus” (which is said neverithg the course of a trial,
to shift from the party upon which the burden reatsd an “evidentiary
onus”, which characteristically shifts from onetgdo the other with the
ebb and flow of evidence adduced during a trialRegkess v Crittenden
(1965) 114 CLR 164 at 167-168; Julius Stone (and\W&ells),
Evidence, Its History and Polici€Butterworths, Sydney, 1991), ch 30.

A classic statement of the distinctions heeswtlr, and the process of
reasoning underlying an allocation of the legaldeurof proof, can be
found inCurrie v Dempsey1967) 69 SR (NSW) 116 at 125:

“... if recourse is had to the rules of pleading, filxeng of the burden
of proof is not always to be tested simply by agkirhich party is
alleging the affirmative. IiRPurkess v Crittende(1965) 114 CLR 164
at 167-168 it was said that the proposition thereted fromPhipson
on Evidence1d" ed., par. 92, has been frequently acknowledgés: T
proposition was that the expression ‘the burdeprodf’, as applied to
judicial proceedings, ‘has two distinct and freqiyenonfused
meanings: (1) the burden of proof as a matterwfdad pleading — the
burden, as it has been called, of establishingea,s@hether by
preponderance of evidence, or beyond a reasonabl#;cand (2) the
burden of proof in the sense of introducing evidend he author went
on to say, and this also was approved in the esseited, that the
burden of proof in the first sense is always statle the burden of
proof in the second sense may shift constantlynyropinion, the
burden of proof in the first sense lies on a pl#inf the fact alleged
(whether affirmative or negative in form) is anessal element in his
cause of action, e.qg., if its existence is a camdaliprecedent to his right
to maintain the action. The onus is on the defetydithe allegation

is not a denial of an essential ingredient in tese of action, but is
one which, if established, will constitute a go@dahce, that is, an
‘avoidance’ of the claim which, prima facie, thaiptiff has.”



ADVOCACY IN EQUITY : The Forensic Challenge
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In the broader context of litigation, the “rsilef evidence” are not the only
source of adjectival law that must be consultegursuit of substantive
outcomes. The “practice and procedure” of a cgaverning the
decision-making processes of that court is, or bgyat least as important
in a particular case.

Conceptually, at least in conduct of civil (gstinct from criminal)
proceedings, the rules of evidence ultimately doivn to just two
rhetorical questions: First, is the evidence sotglhe adducetklevant
to an issue; and, secondly, ipibbativeof an issue to be decided?

Each of these questions depends critically ughentification ofissueso
be decided. In its turn, the process of identdyissues depends upon the
practice and procedure of the decision-maker.

Upon a consideration of “onus of proof” thattfess easily overlooked.
Discussion of the concept of “onus of proof” is gally confined to text
books on evidence and rarely treated, as sucbxis bn practice and
procedure.

Recent emphasis, in expositions of case maragewhlitigation by

courts, provides greater opportunities for escaghiegconfines of a “rules
of evidence” mentality because of a focus uponetinte identify “the real
guestions in dispute”. Interlocutory disputatidoat whether formal
admissions should be made, whether interrogatoaese administered,
or whether potentially incriminating business retsoshould be discovered
can bear directly upon the practical operationasfus of proof”
considerations at a trial or other form of contdgtearing.

In this broader environment, perhaps the canafejpnus” needs to
recognise that, in the conduct of litigation, tliecept of “onus of proof”
must be supplemented by recognition that litigaintsarying measure,
bear a “forensic onus” (including the burden ofsopeding a court or
tribunal to define questions in dispute in a paitic way or to embrace a
particular outcome), an onus that bears, at ledstectly, on the facts to
be established by one party or another.

More generally, the forensic challenge fotigdition lawyer involved in
an equity dispute (or, more particularly, estaigdtion) is, in the interests
of a client, to engage the client, competing idts@nd the Court in the
identification of: (a) a problem, or problems, i@edl of solution; and (b)
potential solutions designed to secure the engsstite.
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This follows, generally, from the nature oficla for relief in equity,
focussing (as they do) on an application for digsonary relief, moulded
to the facts of a particular case, dealing withperty or personal
relationships, affecting interests not necesséniited to the interests of
adversarial parties presently before the Court.

The best advocates, generally, are those wioilsote, constructively, to
a just outcome — mindful of their client’s intergdbut not constrained by a
sense of obligation to serve merely as a mouthmétee client.

Two quotes from Sir Owen Dixon come to mindeasforcement of
personal experience that this is so. Earlier geiwars of lawyers tended
to cite them more than does the present generalibry are drawn to
attention here as much to emphasise the procgssloem solving as to
the notice the professional obligations of lawyers.

Upon taking the oath of office as Chief Justitéhe High Court of
Australia in 1952, Dixon J made a speech that aedthe following
passage (extracted from Dixalesting Pilate Law Book Co, Australia,
1965 at pp 247-248):

“I would like to say that from long experience ¢ Bench and a not
much shorter experience at the Bar there is no mgpertant
contribution to the doing of justice than thlecidation of the factand
theascertainment of what a case is really ahaovich is done before
it comes to counsel’s hands. Counsel, who brisddarning, ability,
character and firmness of mind to the conduct aEea and maintains
the very high tradition of honour and independenicénglish
advocacy, in my opinion makes a greater contriloutoojustice than
the judge himself [Emphasis added].”

On first presiding as Chief Justice at a Methewsitting of the High
Court, later in 1952, Dixon CJ delivered anothexesfh. From that speech
(extracted fromlesting Pilateat pp 243-254), the following may be taken:

“In advocacy [in an appellate court constitutedskyeral judges], you
learn many things. Not the least of all that cands not merely an
obligation, but that in advocacy it is a weaporouYearn, too, that

is not case law which determines the result; & dear and definite
solution, if one can be found, of the difficultg tase presents — a
solution worked out in advance by an apparentlynsioteconciliation
of fact and law But you may learn that the difficulty which hasbe
solved must be felt by the Bench before the prgptirtion can exert
its full powers of attraction. It is only humanuaderestimate the
value of the solution if it is presented to youdyefyou are completely
alive to the nature and difficulty of the problerhieh it solves, and
the judges who were more than human are long siead [Emphasis
added].”
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These sentiments apply equally to common lasegedings as they do to
equity proceedings. However, in the classic comtaanparadigm there
may be greater scope for a raw adversarial cofliesveen parties with
competent legal representation) than there isarclassic equity paradigm
(whether or not the parties are legally represgnted

THE LAW IN PRACTICE
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In the broader scheme of things, and takingactount both the nature of
equitable jurisdiction and the objects and impeeatiof case management
philosophy, the concept of “onus of proof” discuksgetexts on the law of
evidence is less dominant in legal thinking thaghhappear to be the
case on a review of the law of evidence in therabst

The rules of evidence, adapted over time astagl for regulation of the
receipt of evidence by a court at a trial or co@gdearing, may well
inform the interlocutory business of a court ingaeation of proceedings
for a trial or final hearing. However, as Spigeinta) noted, the concept
of a “trial” no longer has the centrality it oncachin the resolution of
disputes: Spigelman, “Truth and the Law” (2011)A8% 746 at 751-752.

In estate litigation, in particular, there d@na strong administrative
flavour to proceedings leading to a final outcorReoperty has to be
preserved and managed on an interlocutory basssi@eration has to be
given to the service of notice of the proceedingslbsent parties, and
consequently to the representation of competirgrests and the
constitution of the proceedings. The context inclhudicial decisions
must be made is broader than a meter partesdispute. There is, not
uncommonly, a public interest aspect that goes e yioe administration
of a comparatively “private” dispute between idéetl parties. In the
interests of containing disputes, and costs, withamageable limits, the
Court may actively discourage parties from “ovdtkil the resources they
apply towards “proving” a case. Special aspecth®fule of evidence
may come into play in dealing with statements afedesed people whose
state of mind, or statements, lie at the hearhefsubject matter of
disputes.

An application for Probate

To the modern Australian lawyer, the law oftate is nothing more, or
less, than a subset of the equity jurisdictione Todern mind passes
lightly over the historical origins of probate lamvthe ecclesiastical courts
of England, and historical differences betweenpitodate and equity
jurisdictions.
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For the most part, deployment of a broad boaslses no problems. There
are, however, traps in failing to appreciate dtons between the two
jurisdictions.

An example of a distinction of importance — tim& has a functional
significance — is found in the different conceptéumdue influence”. In
equity, a party who pleads undue influence maylbe @ call in aid a
presumption of undue influence, arising from amlelsshed relationship of
influence (eg, solicitor and client) or from proof the facts of the
particular case, of an actual relationship of iefioe.

In probate, an allegation of undue influencagenin support of a
challenge to the validity of a will, requires pramfactual coercive
conduct vitiating the free will of the will-makewjthout the benefit of any
form of presumption of undue influence arising fragtationshipsWinter
v Crichton(1991) 23 NSWLR 116; Young, Croft and Smi@n Equity
(Law Book Co, Sydney, 2009), para [5.520].

Had probate law embraced the approach of eghigye might never have
been many wills that could have survived challenigeuitively, one
suspects that few testators or testatrix aredafiake a will without a
degree of “influence” being brought to bear on tHgmexpectant
beneficiaries, with or without intent to affect tbetcome of testamentary
deliberations. There is a functional differencéhie nature of the law as
administered in the two jurisdictions.

The paradigm for present consideration of mfysoof in probate
proceedings may be taken to be an application gyaat of probate in
solemn form.

The fact that an application for probate camlaee in two different forms
— one an application for a grant “in common forrtiag is, in proceedings
with a distinct administrative flavour), the othHer a grant “in solemn
form” (in proceedings more often adversarial inreleter) — of itself

marks out the probate jurisdiction as idiosyncranhd grounded, in large
measure, on pragmatism in the administration oédeed estates. A grant
of probate is a form of court order that servea ile to property.

Another pointer to the distinctive characteaonfapplication for probate is
the need to accommodate persons who are, or maytéested in an
estate, by procedures designed to ensure thatdicatn for any grant is
made in a public setting?rima facie an intention to make an application
for probate, or subsequently to distribute an estaust be advertised.
Notice of an application mugtrima facie also be served on interested
parties. Determination of an application for angria solemn form is not,
ever, simply made by consent, unsupported by ece&len
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An application for a grant of probate in solefmmm has special rules
about, or bearing upon, “onus of proof”, most ofietlhcan bear
description as “presumptions”.

The fundamental rule, best characterised ameie governing “onus of
proof”, is that, in every case, the onus is onmygaropounding a will to
prove that the instrument is, in fact, the willtbé deceasedBailey v
Bailey(1924) 34 CLR 558 at 570; Julius Stone (and WAN IgYel
Evidence, its History and Polici€$991), p 697; A Kiralfy;The Burden of
Proof (Professional Books, Oxford, 1987), pp 129-130.

This fundamental rule is hedged about by a aayof “presumptions”,
conveniently summarised for New SouthWales lawyeRe Eger;
Heilprin v Eger(Powell J, 4 February 1985) BC8500997 at 72-74;
Butterworths’ Succession Law and Practice (NSW\3,001];Ridge v
Rowden; Estate of Dowling@anto J, 10 April 1996) BC 960 1342 at 39-
46, Butterworths Practicgpara [13,045].

Witness, for example, Powell J’'s summary ofggheciples inRe Eger

“I have taken the principles of law to be bornenimd, and, if
relevant, to be applied, in a case such as ttbe t@s follows:

1. the onus of proving that an instrument is thié efithe alleged
testator lies on the party propounding it; if tfsaahot
established, the court is bound to pronounce agtias
instrument Bailey v Bailey (1924) 34 CLR 558, 57€t seq

2. this onus means the burden of establishingstheer it
continues during the whole case, and must be detechupon
the balance of the whole eviden&ailey v Bailey, supra);

3. the proponent’s duty is, in the first place cisrged by
establishing a prima face ca&aley v Bailey, supra);

4, a prima facie case is one which, having regattie
circumstances so far established by the proponesgtsnony,
satisfies the court judicially that the will propaied is the last
will of a free and capable testator;

5. unless suspicion attaches to the instrumentgpnaghed the
testator’s execution of it is sufficient evidendehs knowledge
and approvalGuardhouse v Blackburfi866) LR 1 P & D
109);

6. facts which might well cause suspicion to attEchn
instrument include:

10
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(@) that the person who prepared, or procured the
preparation of, the instrument receives a benefiteu it
(Barry v Butlin(1838) 2 Moo PC 480, 12 ER 1089;
Nock v Austir(1918) 25 CLR 519 528t seq;

(b) that the testator was enfeebled, illiteratelord when
he executed the instrumemiyfrell v Painton[1894] P
151;Kenny v Wilsorf1911) 11 SR (NSW) 460 469; 28
WN (NSW) 124):

(© where the testator executes the instrument as a
marksman when he is nd€€nny v Wilsonsupra);

where there is no question of fraud, the faat ghwill has been
read over to or by a capable testator is, as argensge,
conclusive evidence that he knew and approved auntents;

a duly executed will, rational on its face, isgumed, in the
absence of evidence to the contrary, to be t hatpErson of
competent understandin§ymes v Greef1859) 1 Sw & Tr
401; 164 ER 785Sutton v Saddlegf1857) 3 CB (NSW) 87;
140 ER 671; sanity is to be presumed until thereonts
shown Burrows v Burrowg1827) 1 Hagg Ecc 109; 162 ER
524);

facts which, if established, may well providédewce to the
contrary include:

(@) the exclusion of persons naturally having antlan the
testator’'s bountyRanks v Goodfello1870) LR 5 QB
549);

(b) extreme age or sickne€attan Singh v Amirchand
[1948] AC 161;Boreham v Prince Henry Hospital
(1955) 29 ALJ 179Kenny v Wilsorsupra); or
alcoholism Timbury v Coffe€1941) 66 CLR 277);

however, while extreme adgeailey v CoffegesupraWorth v
Clasohmsupra) or grave illnesKénny v Wilsonsupra) will
call for vigilant scrutiny by the court, neithevén though the
testator may be in extremig (the Goods of Chalcraft (dec’d);
Chalcraft v Giled1948] P 222)) is, of itself, conclusive
evidence of incapacity; it will only be so if itsal appears that
age, or iliness has so affected the testator’'s ahéatulties as
to make them unequal to the task of disposing ®phoperty
(Battan Singh v Amirchandupra; Bailey v Baileysupra;
Worth v Clasohnsupra).”

11
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Although the language used in articulationhe summary of the law is
not limited, in terms, to articulation of “presurgts” — there is talk of “a
prima faciecase”, “facts which might well cause suspicionti da general
rule” as well as matters “presumed” — a varietgyionyms points in the
direction of presumptions of the type identifiedMyrphy J inCalverley v
Green(1984) 155 CLR 242 at 264:

“Presumptions arise from common experience ....offhon
experience is that when one fact exists, anotlutralao exists, the law
sensibly operates on the basis that if the firprdved, the second is
presumed. It is a process of standardised infereAs standards of
behaviour alter, so should presumptions, otherttisgationale for
presumptions is lost, and instead of assistingettaduation of
evidence, they may detract from it. There is ratification for
maintaining a presumption that if one fact is pduwten another
exists, if common experience is to the contrary.”

The “presumptions” identified in Powell J's suary of the law were
formulated long before the formality of the lawwaifls was qualified by
concepts of informal wills§uccession A@006 NSW, s8), statutory wills
(succession Acts 18-26) anéamily Provisionorders Succession Act,
chapter 3).

Whether, over time, the force of presumptidnthe character summarised
by Powell J has changed, or will change, is propahlempirical, rather
than a legal, question.

In the context of the present paper, howevshauld not go unnoticed
that many a contested probate suit (in which tieeeesubstantive contest
about the mental capacity of a will-maker) is casgaged into an
application for discretionary orders on an appiarator family provision
relief.

This highlights the task of all legal profeseits participating in the
conduct of a probate application:@mnagesubstantive disputes between
parties representingbmpeting interest$o appreciate theature and
purposeof particular types of proceedings; and to workdoids an
outcome that allows determinationrefil issues in dispute. At one level
this is no more, or less, than is required of pgréints in any contested
proceedings. Nevertheless, the words here givgrhasis have special
resonance in probate litigation.

The objective of such litigation is to endeavavithin constraints of
substantive and adjectival law, to give effect tidycexpressed
testamentary intentions in a way that allaueasonable opportunity for
the legitimacy of intentions, apparently expressedhe tested, in a public
setting, by those with a legitimate interest inndpso

12



An application for Family Provision relief

59. Upon a consideration of “onus of proof” in ¢stigtigation, an application
for family provision relief (under chapter 3 of tBeccession A@006
NSW) offers a natural contrast with an applicafiona grant of probate in
solemn form.

60.  An applicant for family provision relief, undooversially, bears the onus
of establishing an entitlement to relief. Not umeoonly, that might entail
a need to prove, as a jurisdictional fact, theniffis status as an “eligible
person” within the meaning of s 57 of tBaccession ActHowever, many
contests focus, not on eligibility to apply forie¢] but on the evaluative
and discretionary judgements that must be madaedZourt under s 59 of
the Act, having regard to matters enumerated i ®6the Court’s
consideration.

61. The public interest character of family proersproceedings is illustrated
by the provisions of s 61 of the Act that highlighe need for notice of an
application for family provision relief to be sedren interested parties if
their interests are to be disregarded upon a detetion of the
application.

62. As a matter of form, a family provision ordeayrtake effect as if the
provision for which the order provides were mada inill or codicil: s 72.

63.  The power of the Court (under s 91) to gramiadstration in respect of
the estate of a deceased person for the purpgesoitting a family
provision application to be dealt with provides tn®p, formal link
between family provision and probate proceedings.

64.  The availability of orders for the designatadrproperty as “notional
estate” (ss 78-90) highlights the reach of thesgligtion that can be
exercised under the Act potentially affecting othise settled property
interests.

65. Forensically, Probate and Family Provision pemiings are fundamentally
different. That is because a contested applicdtoprobate generally
involves a need to decide fundamental questiofiaobf{commonly, about
the mental capacity of a testator) in which theconte for interested
parties may be “all or nothing”; family provisiomqeeedings, by contrast,
generally reside in the realm of judicial discratiovhere there is generally
leeway for an outcome midway along the spectrurwéen all or nothing.

66.  That difference fundamentally affects the farerchallenge for advocates,

and the attitude of the Court to the nature andeaf evidence to be
adduced.
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67.

68.

69.

70.

71.

72.

73.

74.

The common, and reasonable, assumption witkeiptofession is that
family provision proceedings can, and should, cadiy be less expensive
to conduct than an application for a grant of ptela solemn form.

However, parties to family provision proceedingnconstrained by
experienced lawyers, not uncommonly want to proease other, or more,
than what is necessary or expedient to be provethéopurpose of a grant
of relief.

With or without the benefit of the enumeratadirelevant factors found in
s 60, the range of facts that might be made thgsubf evidence in
support of, or in opposition to, an application family provision relief is
potentially extensive. Family grievances too rgablecome gladiatorial
contests.

Nobody appears, as yet, to have solved thisigmoor the consequential
problem of how to contain legal costs associatet thie conduct of
family provision proceedings.

Counter intuitively, a litigation lawyer expeniced in the conduct of
family provision applications will realise the pt@al need for restraint in
seeking to advance, or oppose, an application.

In this area, perhaps more urgently than i@ proceedings, there is a
need for litigation lawyers to work with the Cototachieve outcomes that
are cost effective as well as just.

That requires that close attention be givahéadisciplined preparation of
affidavits, to exploration of the possibilities famegotiated settlement and
to restraint in the presentation of evidence (idlg cross-examination) at
a contested hearing, as well as the importanceatlfthting the conduct of
a final hearing by agreeing upon interlocutory osd& agreements for the
preservation of an estate pending the determinafi@contested
application.

The practical operation of family provisionikgtion depends, critically,
upon work done by barristers and solicitors, whtéitt respective clients
and in their engagement with opponents and thetCaouitside court. Any
scope for the operation of principles relatingdats of proof’” depends
very much on the co-operation of all concernedeafining the real
guestions in dispute, not only formally but infodigas well.

14



An Application for Judicial Advice

75.

76.

17.

78.

79.

Perhaps one of the clearest illustrations @fsgmbiotic relationship
between the Equity bench and the practising prafesbearing upon the
question of “onus of proof”, is found in the alyjlibf trustees (including
executors and administrators) to apply to the Cimurjudicial advice in
the administration of an estate.

The jurisdiction of the Court to entertain gplecation for advice, and to
grant it, is found in the general equity jurisdictiof the Court (on an
application for an “administration order” under,lyr reference to, Part 54
of theUniform Civil Procedure RuleB005 NSW) and under s 63 of the
Trustee Actl925 NSW (as elaborated by the High Coutiacedonian
Orthodox Community Church St Petka Incorporatedsh&p Petar

(2008) 237 CLR 666).

| do not seek, in this paper, to elaboratetthpgc any more than | have
already recently done RRe Estate Late Chow Cho-Poon; Application for
Judicial Advicd2013] NSWSC 844 (26 June 2013).

It is sufficient, for present purposes, to obsdhat, for practical purposes,
at least some controversies arising in the admatiet of an estate might
be quieted by utilisation of a procedure that p&raicourt to express an
opinion based upon assumptions of fact, with ohaut confirmatory
evidence.

In proceedings of this nature, the concepboiss of proof’ is generally
relegated entirely to the background, and the Geutépendent upon
steps taken outside court by parties and their éasvio maximise the
utility of the proceedings.

CONCLUSION

80.

81.

82.

Estate Litigation, at least in the context mkexercise of equity
jurisdiction, generally requires decision-makinggesses that have a
strong managerial flavour in the administratioranfestate. The focus is
upon management of property and personal relatipsstecognising that
“third party” interests, present or future intesgstnd public interest
factors may need to be accommodated.

Insofar as the concept of “onus of proof” mayemgaged in these types of
proceedings, it needs to be assessed by referetioce particular nature of
the subject matter of the proceedings, and thepqgse.

Sensitivity to this, and an appreciation okadto assist the Court in the
process of solving problems thrown up by proceesliage necessary to
successful advocacy in the equity jurisdiction.

JUSTICE GEOFF LINDSAY
2 September 2013
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