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Background

The concurrent development of the concepts of legitimate expectations and
fairness, which has occurred both in the United Kingdom and Australia in the
years following the landmark decision in Ridge v Baldwin? has considerably
expanded the frontiers of judicial review on the ground recently described by
Lord Diplock as procedural impropriety.3 It has, however, also created con-
siderable uncertainty as the boundaries between substance and procedure and
between procedural impropriety and irrationality/illegality have become
blurred and issues of justiciability have come to the fore.

The concept of legitimate expectations has long been recognised and used
by the Australian courts as a tool for extending the implication of a duty to
accord procedural fairness beyond the narrow confines of decisions affecting
legally enforceable rights.* It does not, however, expand the range of interests
which attract procedural protection to include, for example, status or other
forms of new property as such but rather supplements the protection of tra-
ditional interests by attaching legal significance to expectations engendered
by a past course of conduct or promise/undertaking on the part of the
decision-maker.® An important feature of the concept is that it does not gen-
erally extend to decisions in respect of initial applications for discretionary
benefits — a category which has been described as the paradigm of the non-
justiciable issue in natural justice’ — thereby obviating any need to consider
the question of justiciability.

The doctrine of fairness, on the other hand, has been longer in gaining
acceptance in Australia. While there had been frequent references to fairness
in the context of natural justice, it was not until its decision in Kioa v West®
that the High Court was willing to give effect to a fairness principle more
liberal in its scope than the traditional conception of natural justice. Mason J
summarised the new doctrine in the following terms:
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“The law has now developed to a point where it may be accepted that there is
a common law duty to act fairly, in the sense of according procedural fair-
ness, in the making of administrative decisions which affect rights, interests
and legitimate expectations, subject only to the clear manifestation of a
contrary statutory intention.”

However, he emphasised that the duty did not attach to every decision of an
administrative character but only to those which directly affected a person
individually and not simply as a member of the public or of a class of the
public. This screening test, which has derived from the judgment of Jacob J in
Salemi v MacKellar (No 2),"° seeks to identify those decisions which are
appropriate for procedural review by reference to the existence of a direct and
individual effect. It involves an implicit assumption that it is inappropriate
for the courts to review the exercise of a policy-making function and that a
decision which affects an individual alone is not a policy decision. The view
that the policy-making function does not lend itself to judicial review is one
which occurs frequently in the cases and is usually explicable in terms of the
fact that courts are not inherently suited to consider issues of a polycentric
nature.'' It is not, however, clear why the courts are necessarily ill equipped to
consider the fairness of a procedure adopted in the making of a polycentric
decision (as opposed to the decision itself) nor is it clear that a decision which
directly affects an individual alone can be accurately described as lacking a
significant policy content given the incremental nature of much administrat-
ive decision-making.'?

Mason J did not explain what he meant by the expression ‘rights, interests
and legitimate expectations’ in the context of the revised implication test.
However, in a previous part of his judgment where he referred to a formu-
lation of the doctrine of natural justice which contained an identical phrase,
he stated ‘the right or interest in this formulation must be understood as
relating to personal liberty, status, preservation of livelihood and reputation,
as well as to proprietary rights and interests’.!* This definition clearly encom-
passes rights in new as well as traditional forms of property.

As far as the content of the duty to act fairly was concerned, Mason J took
the view that this had to be considered ‘in the light of the statutory require-
ments, the interests of the individual and the interests and purposes, whether
public or private, which the statute seeks to advance or protect or permits to
be taken into account as legitimate considerations.”'* There is no mention
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of the conduct of the decision-maker but this would seem to be encom-
passed within the reference to interests insofar as these include legitimate
expectations. The fact that Mason J regarded the conduct of a decision-maker
as significant is made abundantly clear in his analysis of what fairness re-
quired in the context of applications for entry permits.'® In his view, fairness
did not normally require that an applicant should be given an opportunity to
be heard even where a refusal could result in deportation, but the position was
different if the applicant had had a previous entry permit approved in similar
circumstances or if the decision-maker proposed to reject an application by
reference to some consideration personal to the applicant on the basis of
information obtained from another source.

The consideration of the behaviour of the decision-maker is consistent with
the view of Mason J that fairness is a common law duty which, although it may
be expressly excluded by statute, is not dependent exclusively on how the
decision-maker’s powers are defined but focuses instead on what fairness
requires in the circumstances of each individual case. It is clear from his
judgment that the content of the duty to act fairly may be only minimal and
that fairness will not necessarily always require that an applicant be given an
opportunity to be heard. ‘

In a similar vein Deane J stated:

‘In the absence of a clear contrary legislative intent, a person who is en-
trusted with statutory power to make an administrative decision which
direclty affects the rights, interests, status or legitimate expectations of
another in his individual capacity (as distinct from as a member of the
general public or of a class of the general public) is bound to observe the
requirements of natural justice or procedural fairness.’'¢

Although the language of Deane J is not identical to that of Mason J, the same
key elements are present in his judgment; the treatment of procedural fairness
as a common law right displaceable only by a clear statutory intention to the
contrary, a broad implication test qualified by a standing-type requirement
and an acknowledgement of flexibility in the content of fairness.

Wilson J, although he did not articulate any test for implication, followed a
similar approach to that of Mason and Deane JJ. He proceeded on the basis
that, as there was no longer any relevant statutory framework which excluded
the observance of natural justice, it was open to the appellants to seek review
on the ground of natural justice. In his view, procedural fairness was an apt
description of what natural justice required in the context of administrative
decisions. What was fair would depend on the particular statutory framework
within which the decision was taken, although even within the same frame-
work differing circumstances might call for a different response. Like Mason
and Deane JJ, he concluded that, although a failure to provide a hearing
would not normally be regarded as unfair in the context of a deportion de-
cision, it should be regarded as so in the circumstances of this particular
case.
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The remaining majority judge, Brennan J expressed the test for implication
in the following terms:

‘[The presumption of natural justice] applies to any statutory power the
exercise of which is apt to affect the interests of an individual alone or apt
to affect his interests in a manner which is substantially different from
the manner in which its exercise is apt to affect the interests of the
public.’’’

While this formulation is not dissimilar to those of Mason and Deane JJ,
Brennan J deviated from the approach of other majority judges in three re-
spects. First, he referred to natural justice rather than fairness throughout his
judgment. This did not, however, make any significant difference in terms of
content since he also took the view that there was no irreducible minimum to
the content of natural justice. Secondly, he took the view that implication was
purely a matter of statutory interpretation and that the question of whether or
not a statutory power was conditioned on the observance of natural justice
demanded a universal answer i.e. applicable to all situations. He therefore
differed from the others in concluding that, in the absence of any overriding
necessity to act to the contrary, there was a requirement to give an applicant
for an entry permit an opportunity to be heard.

Finally, Brennan J differed from the rest of the majority in his emphatic
rejection of the concept of legitimate expectations as a device for impli-
cation.'® He was, however, prepared to acknowledge that the circumstances
which have been identified in case law as giving rise to a legitimate expec-
tation might be relevant to the issue of content, although he left open the
question ‘whether those circumstances include not only the matters which
induce an expectation but also the expectation which is induced’.!” (The latter
distinction is explicable in the light of his view that legitimate expectations
are concerned with the subjective state of mind of an individual, a view which
is at odds with the objective approach which has been consistently taken both
in Australia and the United Kingdom.2®)

The approach of Brennan J to legitimate expectations is consistent with his
universalistic approach to the issue of interpretation.?! If implication is purely
a matter of statutory interpretation then the conduct of the decision-maker
and the expections of the individual affected are both clearly irrelevant. On
the other hand, if such a duty is implied, then there is no reason why it should
not be interpreted in terms of a flexible duty to act fairly which varies accord-
ing to the particular circumstances.
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The Issues

An issue which has arisen in the aftermath of Kioa is whether the development
of a broad implication test has rendered redundant the concept of legitimate
expectation, as suggested by Allars,?? and what consequences flow from this in
terms of the need to exclude from the ambit of judicial review decisions of a
non-justiciable nature.

The decisions of the majority do not offer much assistance. Brennan J was
alone in rejecting the concept but, while Mason and Deane JJ both proceeded
on the basis that it was relevant to search for a legitimate expectation, they
neither adverted to the fact that the Kioas fell outside the traditional -
categories developed by the courts nor sought to specifically expand these
categories. Furthermore, while Mason, Deane and Brennan JJ all sought
to develop some form of screening test, there was no uniformity in their
approach.

A second issue which requires consideration is the extent to which the
courts are able to provide substantive relief in the case of an action based on
legitimate expectations/procedural fairness. This may arise in two separate
contexts. The first is where there has been a promise/undertaking that a per-
son will receive a favourable decision if he or she meets specified criteria or
where there has been a past practice of giving favourable decisions if specified
criteria are met. In this case it is clear that procedural relief will not be suf-
ficient to protect the substance of the expectation. The second is where there
has been a breach of the duty to act fairly and where there has been some
subsequent change in circumstances whereby the granting of procedural relief
will be inadequate to redress the adverse effects of the failure to act fairly. In
such a case even if the respondent is required to remake the initial decision
and remakes it in favour of the applicant, the applicant will still be worse off
than if he or she had received a favourable decision initially. In the second
case the inadequacy of procedural relief arises as a result of a change in the
circumstances affecting the applicant and irrespective of the existence of any
expectation of a substantive nature. ,

This issue has, until very recently, been discussed only in the United King-
dom in the first context. In Schmidt v Secretary of State for Home Affairs,” the
case in which the concept of legitimate expectation was first introduced, Lord
Denning appeared to envisage that a legitimate expectation, whether or not of
a substantive nature, could be protected only by the requirement to observe
the rules of natural justice. This approach was adhered to expressly or im-
plicitly in the subsequent cases where the concept was applied until the mid
1980’s when it was for the first time challenged in two decisions of the English
High Court.

In R v Secretary of State for the Home Department; Ex parte Khan* the
applicant sought review of a decision by a Minister in which he had applied
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criteria which differed from those set out in a circular which outlined the
criteria to be applied in making such decisions. Parker LJ, one of the two
majority judges, expressed the view that the Home Office circular afforded
the applicant a reasonable expectation that a favourable decision would be
given if the Minister was satisified of the matters mentioned in it. He then
stated:

‘The Secretary of State is, of course, at liberty to change the policy but in my
view, vis-a-vis the recipient of such a letter, a new policy can only be im-
plemented after such recipient has been given a full and serious consider-
ation whether there is some overriding public interest which justifies a
departure from the procedures stated in the letter.’?

The other majority judge found in favour of Khan on the basis of Wednesbury
unreasonableness.

A similar approach to that of Parker LJ, was taken by Taylor J in R v Sec-
retary of State for the Home Department, ex parte Ruddock® in respect of a
decision to authorise the interception of a telephone call, a case in which there
could clearly be no expectation of consultation or a hearing. Taylor J, com-
menced with a discussion of the GCHQ case.”” He noted that, while Lords
Diplock and Roskill both appeared to envisage that the doctrine of legitimate
expectation was confined to expectations of a procedural nature, Lord Fraser
specifically recognised that an applicant might have a legitimate expectation
of receiving some benefit or profit which was capable of protection by judicial
review. He concluded: ‘“The doctrine of legitimate expectations in essence
imposes a duty to act fairly. Whilst most of the cases are concerned. . . with a
right to be heard, I do not think that the doctrine is so confined.?®

In contrast, in Re Findlay® the House of Lords rejected an argument by a
prisoner who was adversely affected by a change in policy governing the
remission of sentences to the effect that he had a legitimate expectation of
receiving the remission to which he would have been entitled under the pre-
vious policy. It concluded that the most he could legitimately expect was that
his case would be examined fairly in the light of whatever policy the Minister
saw fit to adopt and that he was not entitled to be consulted prior to the
implementation of any change in policy. While the decision turned on the
court’s assessment of the content of the prisoner’s expectation, it was clear
that it attached paramount weight to the notion that the executive should not
be fettered in the exercise of discretionary powers. Similarly, while the issue of
substantive protection did not specifically arise for consideration in Kioa, the
concept of fairness was discussed by the High Court solely in the context of
natural justice/procedural fairness.

It is clear that the doctrine of ultra vires operates to preclude any attempt to
hold a decision-maker to a representation of a substantive nature which is not

25 Ibid 1347.

26 11987] 1 WLR 1482.

2T Council of Civil Service Unions v Minister for the Civil Service [1985] 1 AC 374.
28 119871 1 WLR 1482, 1497,

29 [1984] 3 WLR 1159.



76 Monash University Law Review [Vol 18, No 1 '92]

within his or her actual or ostensible authority.*® On the other hand the de-
cisions of the House of Lords in Aitorney-General for Hong Kong v Ng Yuen
Shiw** and GCHQ,* both of which were approved by the High Court in Kioa,
have established that procedural fairness may require a decision-maker to
give effect to a representation (whether express or implied from a previous
course of practice) regarding intra vires procedures. The position with regard
to the latter type of representation is, however, more complicated where the
decision is characterised as a policy decision insofar as there are more recent
authorities including the House of Lords’ decision in Re Findlay*® and the
High Court decision in State of South Australia v O’Shea** which have at-
tached paramount importance to the notion that the executive should not be
fettered in the exercise of its policy-making function. In the latter case, the
High Court held that, where there is a two-step decision-making process in-
volving a recommendatory body and a final high level decision-maker, the
latter is free to depart from previously applied policy and to depart from
recommendations made to it provided it does not take into account new
factual material.

A final interrelated question is to what extent a person who is adversely
affected by a change in policy has a legitimate expectation which entitles him
or her to at least procedural protection in the form of a right to make repre-
sentations prior to the application of any new policy to his or her case. In other
words, quite apart from the issue of the availability of substantive relief to
protect the substance of legitimate expectations, are there circumstances
where the fact that a change in the criteria which are required to be met (or
even in the procedures required to be followed) in order to obtain a favourable
decision is characterised as a change in policy precludes an applicant from
obtaining even procedural relief? The courts have adopted conflicting ap-
proaches to this problem. At one end of the spectrum is the view taken by the
House of Lords in Re Findlay* that a legitimate expectation entitles an appli-
cant only to have his or her case decided in accordance with existing policy. At
the other end is the view expressed in R v Secretary of State for the Home
Department; Ex parte Khan that interested applicants should be afforded a
hearing. Likewise in the GCHQ case®” Lord Diplock expressed the view that,
where a legitimate expectation is withdrawn, procedural propriety requires
communication of the reason for withdrawal and an opportunity to comment
on 1t.

Ganz, who considered this issue, has stated, in the context of the question as
to whether someone who is deleteriously affected by change of policy has a
legitimate expectation which entitles him or her to make representations
that:
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“This is where the clash between the public and private interest is most
acute. If the approach adopted in . . . Khan were to prevail over that used in
Re Findlay it would have a profound effect on policy-making.’®

The public interest to which she refers is the interest in ensuring that public
authorities are not fettered in the exercise of their discretionary powers. In her
view, the ‘telescoping’ of the concept of legitimate expectations with the sep-
arate concept of a public authority having to honour its undertakings (pre-
sumably as epitomised in Khan) could make policy changes difficult if not
impossible. With respect it is suggested that the approach of Parker LJ does
not preclude a decision-maker from altering a published policy, it merely
requires a decision-maker to consider whether or not it is in the public interest
to apply a new policy to an individual who has expectations based on previous
policy, bearing in mind that there is a public interest in ensuring that indi-
viduals are treated as fairly as possible in the circumstances.

In the event that a legitimate expectation is regarded as giving rise only to a
right to make representations as suggested by Ganz, the potential inhibition
of policy changes must be even less. In such cases the main arguments against
the implication of a right to make representations are summarised in the fol-
lowing passage from the judgment of Wilcox J in Peninsula Anglican Boys’
School v Ryan:*®

‘Policy considerations are almost infinitely variable. In one case they may
loom larger, in another they may be insignificant. The relevance and weight
of policy considerations may not be apparent until the matter is fully con-
sidered by the decision-maker. A rule which required the then imminent
decision to be deferred whilst notice was given of the policy considerations
which appeared to be relevant would be, at least, high inconvenient. More-
over, policy considerations change from time to time; sometimes quickly
and frequently. The inconvenience and delay attendant upon giving notice
of each shift of wind is obvious.’*

While it is not disputed that policy often has an incremental basis or that
policy considerations are variable, it does not necessarily follow from this that
a decision-maker should be relieved of a duty to act fairly in the circum-
stances. As stated by Brennan J in Kioa: An implication that a statutory power
is conditioned on observance of the principles of natural justice does not
prevent the repository of the power from modifying procedure to meet the
particular exigencies of the case.*!

The approach which has been taken to natural justice/fairness in the con-
text of policy change has varied according to whether the issue is characterised
as a failure to give effect to a representation/discontinuation of an established
practice or as a change in policy. As pointed out by Allars*, a failure to honour
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a representation within the Attorney-General (Hong Kong) v Ng Yuen Shiu®
category usually at the same time constitutes a decision to change policy. The
same can be said of a failure to comply with a long standing procedural
practice, as occurred in the GCHQ case.*

It is the aim of this article to re-explore these issues in the light of three
recent decisions by the High Court in Atforney-General v Quin**, Haoucher v
Minister for Immigration and Ethnic Affairs* and Annetts v McCann*" and
the decision of the Full Federal Court in Minister for Immigration and Ethnic
Affairs v Kurtovic.*®

RECENT AUSTRALIAN DECISIONS

The Cases

In Quin the High Court by a majority of 3 to 2 upheld an appeal against a
decision of the New South Wales Court of Appeal to grant a declaration which
required the Attorney-General to consider the respondent’s job application in
accordance with the terms of previous policy. The background to the case was
briefly as follows. Quin’s office of stipendiary magistrate had been abolished
as part of a reconstruction of inferior courts and he, together with all the other
stipendiary magistrates, was invited to apply for appointment as magistrate
under the new legislation. As one of a small number not reappointed, he suc-
cessfully obtained a declaration in the Supreme Court that there had been a
denial of procedural fairness in the decision not to appoint him and sub-
sequently obtained a further declaration from the New South Wales Court of
Appeal to the effect that he was entitled to have his original application con-
sidered on its own merits in accordance with the previously existing policy
rather than in competition with other new applicants as required under the
new policy. In arriving at its decision, the majority of the High Court took the
view that Quin did not have a legitimate expectation which was entitled to
the substantive protection provided by the Court of Appeal’s declaration
above.

On the same day in Haoucher a differently constituted High Court over-
turned a decision of the Full Federal Court, again by majority of 3 to 2. In that
case the Minister, in an apparent departure from a published policy state-
ment, had gone against a recommendation of the AAT not to deport the
applicant. The statement had provided that he would not accept such a rec-
ommendation only where there were special circumstances and that, in such
an event, he would table in Parliament at the first opportunity a statement of
the reasons for his decision. The majority in the High Court concluded that
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the statement created a legitimate expectation on the part of the appellant
that, in view of the AAT’s recommendation, the deportation order would be
revoked in the absence of exceptional circumstances and strong evidence jus-
tifying a decision not to implement it, and that the Minister’s statement of
reasons for his decision did not make out exceptional circumstances or strong
evidence.

During the interval between the High Court hearings in Haoucher and Quin
and the handing down of the decisions in those cases, the Full Federal Court
gave its decision in Kurtovic. That case also concerned the validity of a de-
cision to deport a person under s12 of the Migration Act 1958 contrary to a
recommendation of the AAT, in the context of the same criminal deportation
policy which was in issue in Haoucher. In Kurtovic the respondent had been
given an opportunity to make written submissions but had not been informed
of allegations contained in various prison reports which were considered by
the appellant Minister prior to making his decision. The Full Court upheld the
decision of Einfeld J to set aside the deportation order on the basis that the
failure to disclose the nature of the allegations contained in the reports was a
denial of procedural fairness and that the Minister’s policy gave rise to a
legitimate expectation on the part of the respondent which required that the
matters on which the Minister’s decision turned should have been put to him.
It, however, rejected a finding that the Minister was estopped from exercising
his discretion to deport the respondent because his predecessor had accepted
the AAT’s recommendation and had revoked the original deportation order.

Finally, in Annetts the High Court by a majority of 3 to 2 allowed an appeal
against a decision of the Full Federal Court on the basis that the appellants
had a common law right to be heard by the respondent coroner in opposition
to any potential adverse finding in relation to themselves and their deceased
son. It concluded that the fact that the appellants had been granted repre-
sentation at the coronial inquiry created a legitimate expectation that the
respondent would not make any finding adverse to the interests which they
represented, including the protection of the reputation of their deceased son,
without giving them the opportunity to be heard in opposition to that finding.

Fairness and Legitimate Expectations

Neither the question as to whether or not the development of a broad impli-
cation test in Kijoa has rendered redundant the concept of a legitimate
expectation nor the consequences of a broad implication test in terms of the
issue of justiciability were directly addressed in any of the four cases. How-
ever, while the test for implication was couched in the language of legitimate
expectations in at least two of the judgments, what was notable in a significant
number of the judgments was a shift in emphasis from the use of the concept
as a device for implication to its use in determining the content of a duty to act
fairly. In other words, the implication test is now so broadly defined that an
applicant who has the standing to seek judicial review is unlikely to have any
problems establishing that he or she is owed a duty of fairness, but the content
of that duty may, in some circumstances, be so minimal as to preclude a
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possibility of obtaining redress. The legitimate expectation has therefore in
reality become redundant as a device for implication despite its continued
usage in this context by a small number of judges but it now plays a similar
role in the context of content by excluding applicants from obtaining redress
in circumstances which would normally be regarded as non-justiciable,
thereby obviating any need for the courts to specifically consider the issue of
justiciability.

In Quin, as in Kjoa, Brennan J was the only member of the High Court who
clearly adhered to a universalistic approach to implication and who emphati-
cally rejected the legitimate expectation as a device for implication. His
Honour explained his approach to implication in terms of a view that ‘the
essential warrant for judicial intervention is the declaration and enforcing of
the law affecting the extent and exercise of power.’* It followed from this that
the scope of judicial review had to be defined, not in terms of the protection of
individual interests, but in terms of the extent of power and the legality of its
exercise.

Despite this rejection of the relevance of individual interests as a basis for
protection, Brennan J then went on to reformulate the implication test in the
following terms:

‘Generally speaking — for statute may otherwise provide — where an indi-
vidual has standing to complain of the exercise of a power, the power will be
such that its exercise is apt to impact differentially on individual interests
and, on that account, the power will be validly exercised only by according
natural justice to those whose interests will be especially affected.”®

Once again, there is a standing-type screening test and a shift in emphasis to
content. Although he argues that the inquiry as to whether an applicant enter-
tains a legitimate expectation is superfluous, he makes it clear that if there is,
for example, any promise which would be a source of a legitimate expectation,
the repository is bound to have regard to it in exercising the power.

In contrast to Brennan J, Mason CJ analysed the case purely in terms of
legitimate expectations and stressed that, notwithstanding criticisms which
had been levelled at it, the concept had been accepted and adopted by the
High Court as a foundation for attracting a duty of procedural fairness. He did
not re-state the broader test for implication which he had developed in Kioa
but there is no indication that he intended to resile from it; the issue did not
arise because his judgment focused on the issue of fettering discretion and his
view that there was no justification for granting relief in a form which would
compel the Executive to adhere to an approach to judicial appointment
which it had decided to discard.

Dawson J, in contrast to Brennan J, concluded that the right to procedural
fairness was the product of the common law not the construction of a stat-
ute, although a statute might exclude the right if the intention to do so ap-
peared sufficiently clearly.>! He then cited the implication test formulated by

49 (1990) 64 ALJR 327, 341.
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Mason J in Kioa but without reference to the subsequent screening test, and
pointed out that it followed that the required procedures might vary accord-
ing to the dictates of fairness in the particular case.

Although Dawson J did not reject the concept of a legitimate expectation as
a device of implication, he drew a distinction between legitimate expectation
of a substantive nature and legitimate expectation of a fair procedure, and
suggested that when used in the latter sense it was apt to mislead. In his view it
was artificial to suggest that the law imposed a duty of fairness in circum-
stances where a person legitimately expected fair treatment; such a duty arose,
if at all, because the circumstances called for a fair procedure and the concept
added nothing to the analysis.*

The two minority judgments in Quin proceeded on the basis that the earlier
decision of the Court of Appeal in McCrae v Attorney-General (NSW)*? estab-
lished as between the parties that the decision and the conclusion on which
it was based was vitiated by a denial of procedural fairness and did not
reconsider the test for fairness.

The Haoucher decision also reflects a variety of approaches to these issues.
Of the three members of the Court who where also members of the Court in
Quin, Dawson J in a minority judgment followed a similar approach to that
taken by him in Quin, while Toohey J again avoided any discussion of the
implication test, this time by proceeding on the basis that, as a matter of
construction, the ministerial policy itself entitled Haoucher to a hearing.
Deane J, on the other hand, expressly considered the question of implication
for the first time since Kioa and concluded that:

‘[Tlhe law seems . . . to be moving towards a conceptually more satisfying
position where common law requirements of procedural fairness will, in the
absence of a clear contrary legislative intent, be recognised as applying
generally to governmental executive decision-making ... and where the
question whether the particular decision affects the rights, interests, status
or legitimate expectations of a person in his or her individual capacity
is relevant to the ascertainment of the practical content, if any, of the
requirements in the circumstances of a particular case and of the standing
of a particular individual.”*

This approach is interesting in that the screening test is now defined in terms
of content, with an acknowledgement that fairness may in some circum-
stances have no practical content. As in Kiog, Deane J did not appear to view
the notion of legitimate expectation as redundant, although he expressed the
view that it was not without its difficulty and there was much to be said for
preferring the phrase ‘reasonable expectation’.’®

McHugh J, the third member of the majority, analysed the case in terms of
whether in the light of the published ministerial policy the recommendation
of the AAT gave rise to a legitimate expectation on Haoucher’s part without

any reference to the broader test in Kioa. He concluded that, since it did and

32 Ibid 350.
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the policy itself spelt out the circumstances in which such an expectation was
liable to be defeated, the appellant was entitled to know what matters were
regarded as constituting these circumstances.*®

Finally, Gaudron J proceeded on the basis that the sole issue was what, if
anything, was required by way of procedural fairness without explaining why
it was that she did not regard the question of implication as an issue. As far as
the concept of legitimate expectation was concerned, she envisaged a con-
tinuing dual role stating that it might serve either as a device for implication
or so as to reveal what fairness required in the circumstances of the particular
case. Unlike the other judges she attached considerable significance to that
fact that the decision in issue was the final decision made after considering a
recommendation from a recommending body obliged to comply with pro-
cedural fairness and to the approach which was taken in relation to such
decisions in South Australia v O’Shea.”" She concluded that in the case of such
a decision there was no legitimate expectation that the facts would be evalu-
ated the same way as they were in the report of the recommending body but
only t?at the decision would be made with reference to the same body of
facts.’

More recently in Annetts, Mason CJ, Deane and McHugh JJ in a joint
majority judgment stated:

‘It can now be taken as settled that, when a statute confers power upon a
public official to destroy, defeat or prejudice a person’s rights, interests or
legitimate expectations, the rules of natural justice regulate the exercise of
that power unless they are excluded by plain words . . "%

They also cited with approval a statement by Deane J in Haoucher that the law
seemed ‘to be moving towards a conceptually more satisfying position where
common law requirements of procedural fairness will, in the absence of a
clear contrary legislative intent, be recognised as applying generally to
governmental executive decision-making.’®® A curious omission from the
majority judgment is any reference to a screening-type test.

The majority did not specificaily discuss what they meant by legitimate
expectations or what role, if any, they envisaged for the concept in terms of
implication. They went on, however, to find that there was legitimate expec-
tation on the part of the appellants based on the fact that they had properly
been given a right to representation which went to rebut an implicit assump-
tion by the Federal Court that they had no right to be heard because nothing in
the evidence suggested that anything adverse to them personally could emerge
from the inquiry. It should be noted that the issue went to the question
whether there has been a breach of natural justice, not whether it should be
implied.

In the minority, Brennan J adhered to the approach which he had taken in

36 Tbid 370-3.
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Kioa and Quin, while Toohey I yet again, avoided the issue of implication by
proceeding on the basis that it was common ground that the rules of natural
justice applied to a coronial inquiry.

The Availability of Substantive Protection

In Quin the High Court was required to consider the validity of a declaration
which in effect protected the substance of an expectation on the part of the
respondent that his job application would be treated in accordance with
specified criteria. Although the three majority judgments were in agreement
that the relief granted by the Court of Appeal exceeded the bounds of judicial
review, only those of Mason CJ and Brennan J, dealt expressly with the argu-
ment that legitimate expectations are entitled to substantive protection and
only Brennan J was prepared to reject it unequivocally. In his view:

‘That theory would effectively transfer to the judicature power which is
vested in the repository, for the judicature would either compel an exercise
of the power to fulfil the expectation or would strike down any exercise of
power which did not. A legitimate expectation not amounting to a legal
right would be enforceable as though it were, and changes in government
policy, even those sanctioned by the ballot box, could be sterilised by ex-
pectations which the superseded policy had enlivened.’!

Mason CJ was also critical of the theory, although he was prepared to concede
that substantive relief might be appropriate in some circumstances. He exam-
ined the two English authorities®” which had been used to support the argu-
ment and concluded that the different reasons given by the two majority
judges in R v Secretary of State for the Home Department: Ex parte Khan®
failed to support the argument, although the judgment of Taylor J in R v
Secretary of State for the Home Department: Ex parte Ruddock® did provide
some qualified support for it. After pointing out that the argument encoun-
tered the objection that it would entail curial interference with administrative
decisions on the merits by precluding the decision-maker from ultimately
making the decision which he or she considered most appropriate in the
circumstances, he conceded:

‘It is possible perhaps that there may be some cases in which substantive
protection can be afforded and ordered by the court, without detriment to
the public interest intended to be served by the exercise of the relevant
statutory or prerogative power.’s®

He, concluded however, that the present case did not fall within that
category.

The remaining member of the majority, Dawson J, did not expressly deal
with the issue. However, he implicitly rejected the possibility of substantive
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relief except in cases involving the selective application of an existing policy.
In his view, what the respondent sought exceeded the bounds of procedural
fairness because it would have effectively prevented the Attorney-General
from pursuing the change which he had made in the policy for the selection of
magistrates. He concluded:

‘Fairness cannot dictate the policy which a Minister must adopt, nor can it
preclude him from adopting and giving effect to a change in policy which he
considers to be necessary: Re Findlay [1985] AC 318 at 338; Hughes v
Department of Health and Social Security [1985] AC 776 at 788. It may well
be different when a particular decision involves, not a change in policy
brought about by the normal processes of government decision-making but
merely the selective application of an existing policy in an individual case:
see, eg, R v Secretary of State for the Home Department; Ex parte Khan
[1984] 1 WLR 1337; {19851 1 All ER 40.%

He subsequently reiterated these views in Haoucher.®’

The two minority judgments in Quin did not expressly deal with the issue
but rather focused on that power of the court to grant relief appropriate to the
particular case. They both concluded that the court was entitled to have
regard to matters of substance in moulding the relief appropriate to prevent
the plaintiff from being subjected to wrongful denial of procedural fairness
and that the relief granted by the Court of Appeal was appropriate in the
circumstances. ‘

The approach of the minority reflects a differing view of the consequences
of the granting of substantive relief in terms of interference with the perform-
ance of statutory functions. This was explained by Toohey J in the following
terms:

‘To focus unduly on the formal order of the Court of Appeal . . . without an
appreciation of the circumstances which led to the making of the order, is to
view the matter too narrowly. It gives inadequate emphasis to the particular
circumstances in which the order was made . . . It is not inappropriate to
borrow the language of the Privy Council in Attorney-General v Ng Yuen
Shiu [1983] 2 AC 629 at 638 that:

“When a public authority has promised to follow a certain procedure, it is
in the interest of good administration that it should act fairly and should
implement its promise, so long as implementation does not interfere with
its statutory duty.”

Implementation of the procedure adopted by the Attorney-General does
not interfere with his statutory duty, for it was an entirely apt procedure to
follow in the special circumstances prevailing.’®

The issue of the availability of substantive relief to protect legitimate expec-
tations was also considered by the Full Federal Court in Kurtovic. Gummow J,
whose views were endorsed in a brief statement by Ryan J, concluded that
the existence of a legitimate expectation did not give rise to substantive, as
distinct from procedural protection.

66 Tbid 352.
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His Honour commenced his analysis of the issue with a discussion of Khan
and referred, in particular, to a passage in the judgment of Parker LJ, one of
the two majority judges in that case, where he stated that the effect of the
decision to quash the Minister’s decision would leave him free either to pro-
ceed on the basis of the criteria which he had announced or ‘to afford the
applicant a full opportunity to make representations why in his case the new
policy should not be followed.”®® He concluded on the basis of this that Khan
did not advance the argument that legitimate expectations were entitled to
substantive protection. He also distinguished the decision in Qloniluyi,’® in
which the Court of Appeal treated a failure to meet a legitimate expectation
as a substantive defect in the decision-making process, on the basis that
the Crown had apparently accepted that as a matter of law estoppel might
lie against it ‘and that Dillon LJ, had described the argument’ under the label
of estoppel as substantially the same as the legitimate expectation
argument.’!

Gummow J then cited a passage from the judgment of Taylor J in Ruddock
in which the latter had commented that, if it had been the Minister’s practice
to publish the current policy, it would be incumbent on him in dealing fairly to
publish the new one, unless that would conflict with his duties. He com-
mented that:

‘With respect, the duty to exercise discretionary power on the merits of each
case would seem to preclude the view that a prior announcement of sub-
stantive criteria on which the decision would be based could have binding
force until such time as a different announcement is made . . . The expec-
tations of applicants as to the way in which a decision will be reached as a
substantive, rather than a procedural matter, cannot derogate from the duty
to retain the discretionary nature of the decision-making power.””?

Limitations on Procedural Protection in the Context of Executive
Policy-Making

The question whether a person who is adversely affected by a change in policy
is entitled to procedural protection in the form of an opportunity to make
representations before the application of the new policy to his or her case was
not specifically answered in either Quin or Haoucher. It did not arise for
consideration in Quin because the case turned on the issue of the availability
of substantive protection. Mason CJ, who was the only member of the High
Court in that case to advert to the issue, expressly left it open. He simply noted
that there was an apparent conflict of authority and commented that this was
a matter which required examination on the appropriate occasion.

The Haoucher decision does not shed much further light on this issue,
except insofar as the High Court clearly did not regard the principle that the
executive should be unfettered in the exercise of its policy-making function as
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being of paramount importance in that case. A comparison of the approaches
taken by the majority in the High Court and the majority in the Full Federal
Court in relation to the question as to whether Haoucher was entitled to
procedural protection does, however, bear out Allar’s contention®? that the
critical factor is how the issue is characterised. The majority in the Federal
Court in Haoucher had characterised it primarily in terms of the power of the
executive to make policy changes and found in favour of the Minister, while
the majority in the High Court characterised it in terms of a failure by the
Minister to comply with the terms of his undertaking as contained in his
published policy statement and found in favour of Haoucher.

The majority in the Full Federal Court had attached paramount import-
ance to the consideration that the government should be unfettered in making
policy changes and held that there had been no denial of natural justice by the
Minister. Northrop J had distinguished Attorney-General (Hong Kong) v Ng
Yuen Shiu” on the basis that the published policy there indicated that a
special procedure would be followed before the decision to deport was taken.
The policy statement in issue in Hagoucher had not made the giving of notice a
condition precedent to the making of a decision by a Minister and the require-
ment of tabling had at most been a condition precedent. Lee J’® had made a
similar distinction and had further added that the Minister had been entitled
to abandon the policy provided he had not taken into account additional
factual material in accordance with the rule formulated in South Australia v
O’Shea.” (In that case Mason CJ took the view that, where there was a
decision-making process in which the final decision was made after consider-
ing a recommendation from a body which was obliged to comply with the
requirements of natural justice, fairness did not require a further opportunity
to put a case before a final decision was made provided regard was had to
exactly the same facts.)

In contrast, the majority in the High Court focused on the failure to comply
with the terms of the publicised policy. Deane J took the view that, for so long
as the published policy was operative, a deportee could reasonably be ex-
pected to see it as providing a critical reference point in determining the
desirability and effectiveness of an application for review of a deportation
order. He concluded that the Minister had engaged in a quite distinct and well
defined process of decision-making before overturning the Tribunal’s recom-
mendation. That dealt with issues such as ‘exceptional circumstances’ and
‘strong evidence’ which had not previously arisen for consideration and, since
it directly affected the applicant’s rights and interests, status and legitimate
expectations in his individual capacity, justice demanded that he should be
accorded an opportunity to be heard in relation to those issues.
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In similar vein, Toohey J referred to the decision in Barbaro v Minister for
Immigration and Ethnic Affairs,’® which he stressed was decided before the
issuing of the criminal deportation policy, and then went on:

‘And, if a recommendation of the Tribunal is now only to be rejected in
“exceptional circumstances” and “when strong evidence can be pro-

" duced”, another dimension is introduced into the decision-making process.
And that dimension is one that can only arise at the stage of reconsideration
by the Minister, because by definition it is something that has not been
before the Tribunal or the Minister until after the Tribunal’s recommen-
dation was made.’

Finally, McHugh J took the view that policy expressly spelt out the circum-
stances which were liable to defeat the expectations of persons who had
received favourable recommendations from the AAT and that the appellant
was therefore entitled to know what were the matters which constituted
‘exceptional circumstances’ and ‘strong evidence’.”

The minority also analysed the issue in terms of whether or not the Minister
had acted in accordance with the terms of his policy but they reached a dif-
ferent conclusion, finding that he had merely differed on the interpretation to
be placed on the facts found by the Tribunal. They also, like the majority in
the Federal Court, attached significance to the fact that the Minister’s de-
cision was the final stage in a decision-making process which had provided the
applicant with extensive opportunities to present his case.

Further light on the issue can be obtained from the decision in Kurtovic and,
in particular, the judgment of Gummow J. His Honour first considered the
question whether a decision-maker could be estopped from making a decision
in the exercise of a discretionary power where that decision would have the
effect of altering a previous intra vires decision. He expressed the view that,
where a power was capable of being exercised from time to time (rather than
once and for all), there was a discretion on the part of the decision-maker as to
whether or not to exercise it again once an initial decision had been made and
that this was required to be exercised on the basis of proper understanding of
the statute. Consequently, an estoppel could not be allowed to operate in these
circumstances as it would prevent or hinder the proper exercise of such a
discretion.

Gummow J went on to find that the criminal deportation policy operated so
as to create a legitimate expectation which strengthened the applicable rules
of natural justice so as to require that the matters on which the appellant
Minister’s decision turned should have been put to the respondent. Like the
majority of the High Court in Haoucher, he analysed the issue in terms of the
effect of the policy statement and the procedures to which it gave rise rather
than in terms of the procedures which were applicable where a Minister chose
to apply a revised policy. Therefore, despite his endorsement of the principle
that decision-makers should not be hindered in the exercise of statutory
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discretions, the effect of his judgment was to impose on the Minister more
onerous procedural requirements than would have been applicable in the
absence of the published policy. This approach is clearly contrary to that
taken by Wilcox J in Peninsula Anglican Boys’ School v Ryan.®®

CONCLUSION

While none of the issues with which this article is concerned have been finally
resolved it is nevertheless possible to draw some conclusions from the recent
Australian decisions. First, as far as the interrelationship between legitimate
expectations and fairness is concerned, the recent cases have not substantially
clarified the post-Kioa position. They clearly demonstrate, however, a relax-
ation of the implication test coupled with an increasing emphasis on the
content of the duty to act fairly. While it is now abundantly clear that a duty to
act fairly can be implied in circumstances where there is neither a right nor an
interest which falls within one of the traditional categories of legitimate ex-
pectation, the concept of legitimate expectation has by no means been dis-
carded. Not only is it still used by many of the judges as an element in a revised
test for implication but also it would appear to have acquired a more promi-
nent role in terms of assessing what fairness requires in any particular case. It
would seem that, in the absence of any adverse effect on a right or legitimate
expectation, an applicant will have considerable difficulty in establishing
procedural unfairness unless the decision-maker is tainted by bias or has been
influenced by undisclosed material which is prejudicial to the applicant.

The latest formulation of the implication test by the majority in Annetts,
which refers to a common law duty which arises where there is some power on
the part of a decision-maker to destroy, defeat or prejudice a person’s rights,
interests or legitimate expectations, is in some respects similar to the test used
by Mason J in Kioa (‘decisions which affect rights, interests and legitimate
expectations’) and Deane J in Kioa and Haoucher (‘decisions which . . . affect
rights, interests, status and legitimate expectations’). There has been no ex-
planation post-Kioa of what the expression ‘rights, interests and legitimate
expectations’ means, although some assistance may be derived from the defi-
nition of Mason J of ‘rights and interests’ and his outline of the development
of legitimate expectations in Kioa. Similarly there has been no further refer-
ence to any standing-type requirements. It is suggested that it is not because
issues of standing/justiciability are no longer relevant but because they can
now be dealt with in terms of content. So, for example, where an applicant
only has emotional interest in the outcome of a decision or is affected in-
directly or simply as a member of the public judicial review will now be
decided on the basis that the content of the duty to act fairly is so minimal that
it will be satisifed even in the absence of any form of hearing or opportunity
to make written submissions.

80 (1985) 69 ALR 555. See fn 38 supra.
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The question of substantive protection of legitimate expectations was dis-
cussed for the first time in Quin and Kurtovic, where the view that legitimate
expectations of a substantive nature require substantive protection was re-
jected by the few judges who considered it. On the other hand, two of the five
judges in Quin were prepared to uphold an order which had the effect of
protecting the substance of the respondent’s legitimate expectation on the
basis that it was appropriate to have regard to matters of substance in mould-
ing relief in respect of a wrongful denial of procedural justice. This approach
does not reflect a view that natural justice/fairness is concerned with matters
of substance as well as procedure but rather a flexible view of the court’s
discretionary power in the granting of remedies or judicial review.

The Australian courts therefore continue to adhere to the traditional view
that natural justice/fairness is confined to matters of procedure so that, even
where the issue arises in the context of an undertaking or practice of a sub-
stantive nature, the duty to act fairly will be considered exclusively in terms of
procedural requirements. On the other hand it does not necessarily follow
from this that an applicant will necessarily be precluded from obtaining relief
of a substantive nature; that will depend on the approach which the court
takes to its discretion in structuring relief. Apart from the discussion by the
minority in Quin, this is a matter which has not received much consideration
by the Australian courts.?! It should be noted that, even if a court were willing
to have regard to matters of substance in tailoring relief, it would do so only
where that was necessary to ensure that an applicant was not prejudiced as a
result of events which had taken place subsequently to the actual denial of
procedural fairness. Such an approach might operate as it would have done in
Quin to protect the substance of a legitimate expectation but it does not
guarantee that all applicants who have substantive expectations will be able to
obtain protection in respect of them.

Finally, whether fairness requires that a person who is adversely affected by
a change in policy should be given an opportunity to make representations as
to why the new policy should not be applied to him or her remains unresolved.
The only judge who has so far specifically discussed the issue, Mason CJ in
Quin, simply acknowledged that there was an apparent conflict of authority
and left the matter open for examination on an appropriate occasion.

However, the decisions in Haoucher and Kurtovic have made it clear that if
a decision-maker simply decides to ignore or depart from a pre-announced
policy in making a particular decision then the matter will not be character-
ised in terms of change in policy. The courts will instead treat the policy as
subsisting and therefore as capable of giving rise to procedural requirements
which might not otherwise have been applicable. In other words, although it is
unclear whether the courts will be prepared to impose procedural fetters on
the discretion of the executive to change policy, they are clearly willing to do
so in circumstances where a pre-announced policy has not been formally

81 The decision in FAI Insurance v Winneke (1982) 151 CLR 342, although concerned with
different issues, is the principal example of a case where the High Court has been
prepared to adopt a flexible approach in tailoring relief.



90 _ Monash University Law Review [Vol 18, No 1 '92]

abrogated or replaced with a new one. This may simply reflect a view that it is
unfair to allow the selective application of policy or it may be indicative of a
reluctance to attach undue significance to the view that the executive should
be free from procedural as well as substantive fetters in the exercise of its
policy-making function.





