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EVALUATION

A uniform assessment of excellence
in scholarship: reflections on Brit-
ain’s research assessment exercise
J W Barnard
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Imagine, if you will, a process by which
a law faculty’s scholarly output for the
last four years is assessed by peer re-
viewers compensated by the gov-
ernment. The results are published on
the Internet, and each law school’s
‘grade’ forms the basis for a substan-
tial percentage of the school’s funding
for the next four years. Faculties with
poor scholarship rankings receive no
research funding. Those receiving top
scores receive a substantial bonus in
their annual budget, at least until the
process resumes four years later.

This process, known as ‘research
assessment’, is in fact quite real and
has been a routine practice in Britain,
Scotland, Wales, and Northern Ireland
since 1986. This article describes the
research assessment process and the
remarkable degree of acceptance it has
achieved among the members of the law
teaching profession in the United King-
dom. It also considers the ways in
which the most recent research assess-
ment exercise (RAE), completed in late
1996 under the auspices of the Higher
Education Funding Council for England
(HEFCE), might inform the faculty re-
view process now in use in the United
States.

The 1996 RAE was carried out joint-
ly by the four national funding bodies,
which depended on the work of 60 spe-
cialist peer review panels. Generally, the
members of the panels were selected
not only from the academic world but
also from commerce and industry. In
the case of law faculty assessments,
though, the panel members all came
from university law departments. The
results of the peer review process were
published on the Internet and in the
British press. Each department’s

‘grades’ on the RAE (ranging from 1
to 5, with 5* representing performance
atan ‘international’ level of excellence)
then were transposed into specific
funding grants to the sponsoring uni-
versities and colleges. Faculties grad-
ed 1 or 2 received no research fund-
ing. Faculties with higher scores re-
ceived a corresponding research grant.

The creation of HEFCE and the use
of RAE rankings to determine de-
partmental funding levels are a func-
tion, in part, of dramatically declining
resources. From 1989 to 1995, student
enrolment in UK universities rose by
almost 70 percent while public fund-
ing per student fell by 25 percent.

HEFCE set out a general definition
of research in its guidelines for the 1996
RAE, but left the detailed articulation
of the standards of assessment to each
individual peer review panel.

The peer review panel of legal schol-
ars, a group of 11 academics selected
by HEFCE and its counterparts from
nominations by learned societies and
professional associations, assembled
in 1995 and set out the criteria to be
applied in the assessment exercise. Sev-
eral specific items of the panel’s direc-
tive seem to reflect a good deal of care
and high principle in designing the as-
sessment process. It resolved not to
establish a list of the relative standing
of journals, but to assess articles sole-
ly on their own merits. It proposed to
assess the quality of a publication and
not its quantity, and the influence of a
work as well as its scholarly content.
The panel indicated from the beginning
that, in assessing the research quality
of an entire department, it intended to
place great emphasis on ‘the extent to
which the department has developed a
research culture’. A very specific grad-
ing scale was developed, against which
the panel would measure every depart-
ment. The panel’s final product would
be a single grade for the work of the
department as a whole.

It was inevitable that there would
be dissatisfaction with the RAE — both

with the general process of the research
assessment and with some specific out-
comes. Recurring criticisms included
the claims that the RAE was costly and
intrusive; that it interfered with academ-
ic freedom and would lead to the ho-
mogenisation of research activities; that
the process rewarded already success-
ful institutions without providing ade-
quate incentives to lesser institutions to
improve their research performance;
and that the assessment project reflected
a governmental ‘agenda’ by which pub-
lic resources for academic research
could be reduced and ultimately shift-
ed to the private sector.

Other critics contended that the
process devalued interdisciplinary
scholarship and work by maverick re-
searchers. The frequency of the as-
sessments tended to stimulate ‘short-
termism’ in devising research projects.
Morale at many departments was said
to suffer as a result of the process of
distinguishing between those members
who were ‘research-active’ and those
who were not. Many agreed that the
RAE process itself, and the adjustments
that were often made during the run-
up period to facilitate completion of
research projects, devalued the teach-
ing enterprise and resulted in declines
in teaching performance.

The most significant criticisms of
the RAE process have revolved around
its fundamental approach to funding ac-
ademic research. Rather than funding
entire departments, critics argue, the
government should limit itself to fund-
ing individual research projects.

One of the most significant con-
cerns about the impact of the RAE,
perhaps unique to legal scholarship, is
that the process, as it appears to func-
tion currently, discourages legal schol-
ars from creating materials that are
aimed at practical law reform or that
speak directly to practitioners. Other
concerns relating specifically to law
departments and legal research include
the difficulty of getting articles pub-
lished due to the small number of law
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journals in the UK, the questionable
depth of review that submissions re-
ceived, given the quantity overall and
the size of the panel, and the problem
posed for interdisciplinary scholars,
whose work may not meet the per-
ceptions for excellence developed in
more mainstream areas.

There are some elements of the RAE
process that might usefully be adapted
for the self-evaluation every law school
conducts from time to time. They may
give cause to rethink some of the con-
ventional wisdom about tenure and pro-
motion practices, the appropriate re-
ward structure for legal academics, and
the criteria by which law schools are
accredited. These elements may be
characterised as follows: the recog-
nition that there may be a useful dis-
tinction to be made between unfundable
scholarship and fundable research; the
recognition that there is a value in as-
sessing the scholarly output of a law
faculty as a whole, and not focusing
exclusively on the output of individu-
als; the notion that one might create a
meaningful grading scale by which
scholarly products can be evaluated
systematically; the recognition, when
dealing with a law school as a whole,
of the singular importance of a strong
research culture; the notion that law
faculties might be required to set a col-
lective research agenda and then be
held accountable by future evaluators
and funders for its completion; and the
observable fact that, with planning and
co-ordination, a law faculty can appre-
ciably raise its scholarship profile in a
cycle as short as four years.

Many law teachers are living in a
time of significantly reduced resourc-
es. In this environment, the need for
‘objective’ measures of faculty excel-
lence — especially in black box areas
such as research and scholarship — is
likely to receive increased attention. So
are related questions more broadly en-
compassing the idea of merit. What
should be funded? Who should be re-
warded? Is ongoing faculty scholarship

— even conventional scholarship — an
essential prerequisite to providing a
useful legal education? The British ex-
perience with research assessment
leaves much to be desired as a model
for considering these questions. But if
law teachers do not begin asking them-
selves some of these questions, and
soon, they may find it being done for
them by others.

INDIVIDUAL SUBJECTS/
AREAS OF LAW

Parental responsibility agreements
— successfully combining teaching
with research

M Hayes & C Williams
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A major debate amongst family law-
yers is whether all fathers should have
automatic parental responsibility for
their children irrespective of their rela-
tionship with the child’s mother. Moth-
ers fear that fathers will interfere in an
oppressive manner with the day-to-day
care of their children. By contrast, some
fathers feel excluded and devalued as
parents. They wish to take an active
interest in their children’s upbringing
and to behave towards them in a re-
sponsible manner.

The law effects a compromise so-
lution. Where unmarried parents accept
that the father should have parental re-
sponsibility, they can formalise the ar-
rangement by making an agreement on
a prescribed form. Where such agree-
ment is not forthcoming, the father is
entitled to apply to a court for a paren-
tal responsibility order. Many parents,
particularly those living together in a
stable union, are unaware of the rela-
tive lack of status of the unmarried fa-
ther in the eyes of the law. Even fewer
unmarried parents know about paren-
tal responsibility agreements or about
the importance of making such agree-
ments.

As teachers of family law, the au-
thors are aware of the narrowness in-

herent in analysing and presenting hu-
man experiences and feelings merely
as statutory rules interpreted by judi-
cial discretion and illustrated by case
law to be learnt and regurgitated under
examination conditions. Sometimes
there is no substitute for personal ex-
perience to bring about a better under-
standing of the law and how it oper-
ates in practice, and such experience
and understanding can awaken a stu-
dent’s interest in, and appreciation of,
how it feels to be a client.

For this project students were set
the task of finding out how the ordi-
nary woman or man would obtain the
parental responsibility form. Students
were asked if they were willing to try
to find out which organisations and
agencies have heard of the agreements,
which have not, and how easy it is to
obtain such a form. The debate about
the relative positions of married and
unmarried fathers has always captured
the interest and imagination of family
law students and they responded en-
thusiastically. It was hoped that a
number of benefits would flow to the
students from undertaking the project,
including a build up in confidence in
dealing with unknown personnel, in
particular where it was necessary to
question or challenge any advice giv-
en, and the ability not only to under-
take some basic research but also to
organise the results in a coherent and
meaningful fashion.

Perhaps the most startling and dis-
turbing finding was that, of the 137 reg-
istries of births, marriages and deaths
approached, only four could supply the
form. Furthermore, 62 not only had not
heard of the form but also could not
direct the student to where one might
be obtained. Another worrying discov-
ery was that only 95 out of 164 Magis-
trates’ Courts stocked the form and
eight did not know of their existence
and were unable to tell the inquirer
where to obtain one. It is of some con-
cern too that 130 social service depart-
ments had not heard of the form. Al-
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