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The role of formative assessment is
much more congenial to the fundamen-
tal objective of creating the reflective
practitioner. All of these methods have
in their support powerful arguments
which relate to their ability to promote
transferable skills. Ideally, the student
will receive a mixture of the various
methods, for their strengths complement
each other. One crucial area in which the
role of summative assessment is subject
to obvious limitations, and the force of
formative assessment must be brought
to bear is ethics. Where the student has
been encouraged to reflect on the relevant
attitudes, both as an individual and as
part of a group, then there is at least a
better chance that the values inherent in
the professional code of conduct will
survive the shock of practice.

Based on his experience of teaching
practical legal education, the author
makes the following suggestions. The
roles of summative and formative assess-
ment must be clearly separated. If for-
mative assessment is allowed to ‘count’
towards certification, it will be subsumed
within the assessment culture. The crite-
ria for summative assessment must, how-
ever, permeate teaching, and be clearly
related to the objectives of the course.
The tasks which will form part of the
summative assessment should not be
publicised at the start of the course (al-
though the criteria should) because there
is a virtual certainty that if students know
them, they will concentrate on these tasks
to the exclusion of other integral parts
of the course. Summative assessments
should not be spread throughout the
length of the course, as teaching which
occurs at the same time as these assess-
ments will be compromised. Generally,
the summative assessments need to be
timed for minimum disruption. Staff
should consider whether it is necessary
to grade students, as distinct from certi-
fying them. Assessment criteria and
methods should be favoured which as-
sess the process as well as the product.
Criteria should be weighted and priori-
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ties identified, so that the checklist does
not reign supreme.

Although in teaching it may be help-
ful to deal with each of the component
elements, summative assessment should
be made using criteria which require the
integration of technique, knowledge and
understanding. Paramount among the ob-
jectives of the course should be the aim
of producing practitioners who will have
the capability and the motivation to em-
bark on the process of lifelong profes-
sional education.

RESEARCH

Risk assessment, resource allocation
and fairness: evidence from law stu-
dents

C E Houston & C R Sunstein

48 J Legal Educ 4, 1998, pp 496-523

At the University of Chicago Law School
(UCLS), the economic analysis of law is
of substantial importance and emphasis.
This article details a study conducted at
that law school, which sought to compare
the priorities and assessments of students
of Administrative Law, with those of ‘ex-
perts’ in risk assessment and resource al-
location, and those of ‘laypersons’.

The rationale for the study was that
lawyers tend to dominate arenas of gov-
ernmental decision-making, and thus their
patterns of assessment and allocation are
probably very influential. The literature
on risk assessment says little about how
lawyers and public officials respond to
risk. Finding out how law students think
was considered representative of how law-
yers do, although the authors are in doubt
as to whether some results are indicative
of law students, of law school itself, or of
the UCLS.

The study also served the pedagogi-
cal aim of giving students a sense of the
range of problems encountered under the
general rubric of ‘administrative law’
(with similar problems occurring in envi-
ronmental law). An understanding of these
problems can illuminate both regulatory
policy and judicial review, and can use-

fully be brought to bear on many cases
in the Administrative Law course in di-
recting students to consider regulatory
priority-setting. ,

Debate and literature about risk as-
sessment and resource allocation often
refer to observed differences between
‘experts’ and laypersons. The latter give
weight to qualitative variables that make
for distinctions among quantitatively
identical risks. Ordinary people, it is
said, care about whether risks are equi-
tably distributed, voluntarily incurred.
controllable, or faced by future genera-
tions. Not so the ‘experts’, who gasess
risk and allocate resources ‘efficlgy:ly’
with the goal of maximising the expectec
number of lives saved.

Surveys were administered to seconc
and third-year law students taking Ad-
ministrative Law. The resource alloca-
tion component asked respondents tc
choose between several options for allo-
cating a budget of $100 million dollars
for health and environmental policy. The
authors found it interesting that partici-
pants did not allocate their budget foi
‘maximum efficiency’ i.e. why respon-
dents did not choose to allocate thei
entire available budget to anti-smoking
education at the expense of AIDS anc
cancer research, treatment and preven
tion, increased nuclear power plan
safety, enforcement activity direlgfh a
toxic air pollutants and prevention o
lead ingestion by children. A possible
explanation is that people are hedging
against the risk that any one progran
might fail to meet its projections for live:
saved. ‘This explanation is analogous tc
the explanation for asset allocation anc
diversification in investment portfolios
the authors helpfully explain. However
they subsequently reject this explanatior
and conclude that ‘fairness’ or ‘equity
is probably a better explanation for the
tendency.

In terms of assessing risk levels, stu-
dents assessments were, at the very least
more congruent with expert assessment:
than those of laypersons. But when aske
to establish funding priorities, partici
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pants did go beyond assessments of risk
alone.

A third component of the study tested
students’ evaluation of the fairness of
market forces. The authors found that,
with regard to resource allocation, law
students at UCLS deviated from experts
in giving weight to factors other than
number of lives saved, when any such
information was presented to them. That
is, they also cared about equitable issues
of fairness and breadth. With regard to
risk assessment, the law students were
able to act like ‘experts’ in assessing risk

gc‘l’shalone.
When establishing funding priorities,

however, they were responsive to the
concerns of laypersons, even when such
concerns were not supported by expert
assessments; and they appreciated fac-
tors such as voluntariness, the availabil-
ity of solutions aside from government
funding, and potential effects of each
risk. But UCLS students also differed,
strikingly, from ordinary people in their
judgements about the role of fairness in
certain markets. Among ordinary people,
about 80 percent found the specitied
market outcomes unfair and 20 percent
found them fair. For these law students
the proportions were almost precisely
reversed: 20 percent found unfairness
and 80 percent fairness. It is unclear from

study, however, to what this remark-
able finding might be attributed. Quite
possibly it is indicative of UCLS train-
ing.

SKILLS

Integrating procedure, ADR and
skills: new teaching and learning for
new dispute resolution processes

K Mack

9 Legal Educ Rev 1, 1998, pp 83-100

Clinical legal education as a method in-
corporates the key elements of structured
experience and reflection. As a substan-
tive focus, it looks at what lawyers re-
ally do and what really happens in prac-
tice. Clinical legal education methods
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and insights can be effectively combined
with conventional legal education to fur-
ther the goals of legal education.

This paper elaborates on those teach-
ing and learning ideas, in the specific
context of teaching civil procedure. The
second part of the paper describes a pro-
gram designed to integrate theoretical,
critical and practical approaches to the
formal rules of civil procedure.

Ideally, university education should
enable students to acquire, develop and
use information and ideas for themselves,
and to apply, evaluate and connect di-
verse new ideas and information. Law
schools must enable graduates to analyse
critically legal institutions and the place
of law and legal institutions in society
and encourage scholarship which devel-
ops broader doctrinal and theoretical
understandings of law.

At the same time, legal education
necessarily includes a competence com-
ponent, but it must be generalisable. Stu-
dents must be able to locate, understand
and apply new law, rather than reproduc-
ing doctrines learned in law school. In-
creasingly, many law graduates will not
practise law at all. For all these reasons,
competence in legal education cannot be
limited to knowledge and legal rules and
skill at legal analysis and adversarial
advocacy. Legal education must include
transferable skills as well as the intel-
lectual abilities expected of university
graduates. The changing nature of law,
legal practice and the future careers of
law graduates also demand a greater
stress on ethical values in a broad sense.

Critics argue that university legal
education is simply not doing the pro-
fessional training job expected of it and
that law graduates lack the skills or com-
petence necessary before they can be re-
leased upon an unsuspecting public.
However, such criticisms are quite
broad and general and are no longer
generally applicable. Many Australian
law schools, perhaps especially the
newer schools, pay substantial attention
to critical theory, consider law in con-

text and integrate skills with the under-
graduate curriculum.

Related and similar criticisms can be
made of skills components, such as in-
terviewing/counselling, negotiation and
advocacy. A skills component can inten-
sify the focus on adversary litigation as
central and reinforce the false image of
litigation and trial as the dispute resolu-
tion norm. When put into a lawyer role
in a skills activity, without substantial
preparation, students tend to emulate
extreme or stereotypic lawyer behaviour.

Another concern about the way pro-
cedure is taught and the ways skills are
taught is their relationship with ethics
and professional responsibility. The con-
sideration of ethics may be limited to at-
tention to formal rules of professional
conduct or adversarial etiquette.
Adversarial strategy can too easily be
used to ignore the moral complexity
of much that lawyers do.

A recurring issue in legal education
is the tension between mainstream and
special focus subjects. For example, cur-
ricular issues arise with considerations
of race, gender, ethics or theory and the
same question arises with ADR, proce-
dure and skills. Should there be a sepa-
rate procedure topic, a separate ADR
topic, a separate skills or lawyering
topic? Or should any or all of these be
integrated with substantive law topics?
The author rejects divisions such as
theory and practice or procedure and sub-
stance, so, in this context, she supports
integration of ADR, procedure, substan-
tive law and skills in first year and in
later years, with specialist optional top-
ics for those with greater interest.

ADR is a piece of the process puzzle
that is missing from the picture of litiga-
tion we present to students. Combining
ADR and procedure enables us to break
away from a false image of litigation as
the norm and as what ought to happen.
It also illuminates the strategic and prac-
tical relationship between various stages
of litigation and the parallel settlement
processes. 4
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