‘THE ‘FIT AND PROPER PERSONS’ CONCEPT IN
HIGHER EDUCATION LAW

JonN Orr*

Legislation' was recently introduced requiring each person involved in the management of a higher
education provider, including a university, to demonstrate satisfy their status as a ‘fit and proper person’.
The introduction of a fit and proper person’test to the higher education arena is welcomed. Where the law
permits a person to hold a position and be involved in the management of a higher education provider, it
is not unreasonable that the law requires such persons, who hold themselves out as’fit and proper persons’
to manage the property, funds, and objectives of higher education providers, to establish their credentials
as ‘fit and proper persons’ before taking up such positions. Where there is a demonstrated unfitness, such
persons ‘have no right to be involved in ... management.’? This paper focuses on TEQSAS new ‘fit and
proper person test relating to higher education providers, the role of public interest and the legal meaning
of ‘fit and proper,” and its relevance to higher education providers.

I INTRODUCTION

Australian higher education providers, especially universities, are crucial in providing the
skills required by the 21* century workforce; they undertake valuable research and contribute
to the common good through the creation and dissemination of knowledge. Universities
contribute to the sector which as an ‘engine of economic prosperity and innovation, a producer
of human capital and professional skills, a driver of regional growth, skilled migration and global
competitiveness, and a contributor to equality of opportunity’.* Higher education is a valuable
public good requiring protection from harm.

Australia’s national regulator of higher education providers is the Tertiary Education Quality
and Standards Agency (TEQSA). TEQSA is the regulatory body charged with protecting this
public good by, inter alia, ensuring higher education providers, including universities, have good
corporate governance. TEQSA has developed corporate governance standards* to assist higher
education providers to maintain strong governing bodies competent to direct and to oversee
institutions as a whole. TEQSA has also developed a ‘fit and proper person’ test to regulate higher
education governance bodies and their constituencies to facilitate competency in governance
decision making and oversight.

The purposes of this article are to introduce and examine TEQSA’s fit and proper persons
test; discuss the role of public interest; and examine the broader legal meaning of the term ‘fit and
proper person’. It is worth noting that the discussions on the role of the public interest and the
legal meaning of ‘fit and proper person’ is relevant to the application of this test in all educational
settings.
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IT TEQSA’s Fit AND PROPER PERSON TEST

TEQSA’s Chief Executive Officer, Anthony McClaran, referred to the new fit and proper
person test, affirming that ‘the inclusion of the fit and proper person requirement was made to
ensure people who had previously been associated with unscrupulous activities in other sectors did
not become involved in Australian higher education.’® The new laws® introduced by amendments
to the Tertiary Education Quality and Standards Agency Act 2011 (Cth) (TEQSA Act) and the
resultant legislative instrument are said to serve as important protections for the higher education
sector and the Australian public to ensure that ‘those charged with high-level decision making are
fit to take on such a responsibility."’

As noted, TEQSA is the regulatory body entrusted by the new laws with ensuring all of
its registered higher education providers, including universities, and their key personnel are
“fit and proper’ persons. For those unfamiliar with TEQSA, its purposes include providing a
national consistent approach to the registration and accreditation of higher education providers in
Australia, including universities.

TEQSA’s regulative authority comes from the Tertiary Education Quality and Standards
Agency Act 2011 (Cth) (TEQSA Act). The objects and purposes of TEQSA aim to protect
Australia’ public interest in its higher education system including the protection and enhancement
of Australia’s national and international reputation as a quality higher education and training
provider. Moreover, TEQSA’s regulatory regime is designed to encourage and promote a higher
education system appropriate to meet Australia’s social and economic needs for a highly educated
and skilled population while also safeguarding student interests.®

Much of the commentary regarding the application of the ‘fit and proper person test’ to
Australian higher education providers focuses on non-university providers. As such, universities
have developed policies and require declarations from members of governing bodies to ensure
they comply with the test. New higher education providers are subject to the ‘fit and proper
person’ requirements when applying for registration with TEQSA.’

Registered universities must to renew their registrations with TEQSA as higher education
providers and will be caught by the ‘fit and proper person’ test at the renewal stage. For example,
during 2018 Australian universities that renewed their registration for seven year periods were
the University of New South Wales (20 December 2018); Deakin University (18 July 2018);
University of Southern Queensland (26 April 2018); University of Wollongong (28 March 2018);
James Cook University (26 October 2018) and Central Queensland University (11 October 2018).

TEQSA’s determinations to renew the registrations, currently for a period of seven years,
are made under s 36 of the TEQSA Act and are usually based on the universities’ having met the
continued compliance with the Provider Registration and Course Accreditation Standards of the
Higher Education Standards Framework (Threshold Standards) 2015. Both s 36 TEQSA Act and
the Prover Registration Standard' require providers and ‘each person who makes or participates
in making decisions that affect the whole, or a substantial part, of the provider's affairs, is a’ fit
and proper person ! TEQSA has powers to impose conditions'? on universities failing to comply
with its ‘fit and proper person’ test such that this will certainly be a focus of governing bodies
when universities are seeking renewal of their registrations.'?

Sections 21(1)(b), 25A and 36(1)(b)of the TEQSA Act provide that higher education
providers and each person ‘who makes or participates in making decisions that affect the whole,
or a substantial part, of the provider’s affairs’ must be a ‘fit and proper person.” To assist in
determining matters under the above provisions, TEQSA has developed a legislative instrument'*
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to identify and provide the relevant matters for consideration when determining whether persons
are ‘fit and proper’.!?

TEQSA offered a draft legislative instrument and engaged in community and sector
consultation on the suitability of a legislative instrument to be used when determining whether
a person or higher education provider is ‘fit and proper’.'® The final legislative instrument was
issued by TEQSA on 6 December 2018 as the Tertiary Education Quality and Standards Agency
Fit and Proper Person Determination 2018 (Cth).

The legislative instrument provides numerous matters that may be considered and appears to
be based on the one made for Vocational Training sector under the National Vocational Education
and Training Regulator Act 2011 (Cth). The instrument includes numerous relevant matters such
as compliance with the law, including previous convictions or penalty orders under the laws
of Australia"; details regarding financial records, including previous or current bankruptcy or
insolvent related provisions,'® and details about any disqualification from managing a corporation
under Part 2D.6 Corporations Act 2001 (Cth)."

This instrument also includes higher education specific matters concerning membership
of governing bodies of education providers® plus breaches of specified education statutes,*'
details of previous or current findings against being a ‘fit and proper person’ for the purposes
of education legislation or Australian Authorities; ** and details regarding false or misleading
information provided to Australian Authorities.® The broadly drafted as ‘any other matter’ test
is restricted to those ‘relevant to the honesty, knowledge or ability of the person.’

III TEQSA’s Fit AND PROPER PERSON TEST — SOME COMMENTS

Various issues are worth commenting on, especially the narrow drafting of some of the
provisions of TEQSA's proposed for the legislative instrument. For example, clause (10(1),
‘whether the person has ever been found not to be a fit and proper person’ only applies to those
found ‘not to be fit and proper’ for the purposes of education legislation or Australian authorities.
Clause 10(1) could have been drafted more broadly as requiring disclosure of a finding that
one has been found ‘not being a fit and proper person’ for the purpose of any legislation in and
outside of Australia. Not requiring disclosure of adverse findings in foreign jurisdictions is an
oversight because it seems out of step with developments in comparable countries, such as the
United Kingdom, in the corporate and financial sectors.**

There is also a concern with the narrow approach in clause 8(3), ‘whether the person has
ever been disqualified from managing corporations under Part 2D.6 of the Corporations Act
2001°. Although being disqualified from managing a corporation under the Corporations Act is
certainly a relevant matter, being disqualified from holding any office, or being removed from a
professional register, in and outside of Australia, are relevant matters which could be expressly
included. While clause 8(1) does require consideration of cancelled, restricted, and/or suspended
registration or accreditation of higher education related matters, more could have been provided.

Part 2D.6% Corporations Act 2001 (Cth) extends to disqualification from managing a
corporation by order of a court in a foreign jurisdiction. Still, these provisions only refer to a
disqualification order ‘that is in force’. However, the net could have been cast wider to include
past disqualifications in foreign countries, not just present disqualification orders. In addition,
circumstances where persons are disqualified from managing by means not involving court orders
should require disclosure such as where disqualifications were by corporate regulators in foreign
countries with powers similar to ASIC's power under s 206F Corporations Act 2001 (Cth).
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The legislative instrument enables TEQSA to consider the conduct persons engaged in that
could reasonably suggest deliberate patterns of unethical behaviour or behaviour inconsistent
with Australian law on education or training. The reasonable person test for unethical behaviour
is certainly welcomed but, perhaps, the instrument could have required disclosure of unethical
and other misbehaviour, falling short of criminal convictions, including in foreign jurisdictions,
and required disclosure for civil breaches of law such as any acts of misfeasance or breaches of
fiduciary duties.?

In practice, universities and other higher education providers are developing policies requiring
positive disclosure of matters that would not comply with the ‘fit and proper person’ test. Even
so, the legislative instrument could have clearly articulated an onus on higher education providers
to disclose any relevant matters. The final version of the instrument did not include the proposed
catch all provision proposed in its draft. The draft provision proposed empowering TEQSA to
consider ‘any other relevant matter’ but did not go so far as to require applicants and relevant
persons to disclose any relevant matters that would assist in determinations as to persons’fit and
proper status.

Clause 10(4) allows TEQSA to consider any matters relevant to the honesty knowledge or
ability of persons, enabling broad considerations of matters: But its value is vastly undermined if
other relevant matters are not known. The general purpose of legislative ‘fit and proper person’
tests are protective in nature, to safeguard stakeholders, including the public. The legislative
instrument could have made this clear by putting the onus on applicants to disclose all known
relevant matters as to their fitness and probity to the higher education corporation or a person
that makes or participates in decision making affecting the whole, or a substantial part, of
the provider’s affairs’.?’ Failure to disclose relevant matters indicates a lack of candour on
applicants’ behalf and would be relevant matters as to the fitness and propriety of applicants that
could have been made an offence under the Act.

Examples of legislative provisions placing the onus on applicants to satisfy the regulator that
they are’fit and proper persons’are present in existing laws such as Education and Care Services
National Law (WA) Act 2012 (WA) Schedule. These provisions, and their equivalent counterparts,
in other jurisdictions, are clearly articulated to place the onus on the applicants; for example the
words in subsection 12(1) state the distinct message that the onus is on applicants in that:

‘An applicant who is an individual must satisfy the Regulatory Authority that the applicant_
is a fit and proper person to be involved in the provision of an education’, signposts the
message that the onus is on the applicant.

Subsection 12(2) is similarly drafted for an applicant that is not an individual in that

‘If the applicant is not an individual, the applicant must satisfy the Regulatory Authority
that each person who will be a person with management or control of an education and
care service to be operated by the applicant is a fit and proper person to be involved in the
provision of an education and care service; and the applicant is a fit and proper person to
be involved in the provision of an education and care service.’

By analogy, a provision in the legislative instrument, similarly drafted to the above subsection
12(2), could place the onus on a corporate higher education provider; This would require the
provider to satisfy TEQSA by noting that all persons who make or participate in making decisions
impacting the whole, or a substantial part, of providers’ affairs, are ‘fit and proper’. It should add
that an applicant provider is ‘fit and proper’ to be a higher education provider.
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TEQSA has statutory powers to do all things necessary or convenient to be done for or
in connection with the performance of its functions, including investigations as to compliance
with the Act.?® Even so, the legislative instrument could have made it clear to registered higher
education providers that TEQSA may seek further information and undertake inquiries in relation
to persona, as it thinks necessary for the purpose of determining whether individuals are ‘fit and
proper persons’ under the Act.”

Unfortunately, the focus on the public interest was not pursued in the final version of the
instrument. Clause (g) of TEQSA’s draft legislative instrument considered ‘whether the public is
likely to have confidence in the person's suitability to be involved in an organisation that provides
higher education’.* It is certainly appropriate that TEQSA consider the public interest as it is part
of TEQSA statutory objects to do so. So what, one asks, is the ‘public interest’?

IV THE PuBLIC INTEREST

The public interest considerations are important and should certainly be at the forefront when
considering the fitness and propriety of persons involved in the management of higher education
providers, including universities. This is made clear in Griffith University v Tang*!, where Kirby
J referred to Woodhouse P, writing “there is the very distinct public interest in seeing that the
very large investment of public money in taking him so far will not be thrown away except for
good and substantial reasons.”*? There is also a distinct public interest in ensuring that Australia’s
higher education providers are managed by suitable persons with the knowledge, ability, and
character so as to promote quality higher education serving Australia’s current and long term
social and economic needs.

Tribunals and Courts are often required to determine whether decisions made in accordance
with ranges of legislative provisions are in the public interest. However, the ‘public interest is
not a static concept’.’* As such, in practice it is a bit slippery because it ‘does not have any fixed
meaning’* and is undefinable insofar as the prescribed definition of public interest is not desirable
in the legislative context. The concept is said to have a ‘wide meaning and not readily limited by
precise boundaries. Opinions have differed, do differ and doubtless always will differ as to what
is or is not in the public interest.’*

Courts and statutory intervention have long been involved in supervising or regulating
the exercise of public decision-making where there is a public interest; for example ‘such as
the ‘common callings’ of ferrymen, hotel-keeper and wharf-operator;...the holding of ‘public
offices’; ...the discharge of what the law identified as ‘public duties’””*® Mantziaris®’, notes that the
Crown, through the Attorney-General, supervised the administration of a diverse range of bodies
and institutions with a public character that exercised powers and or functions that affected the
public, where members of the public lacked standing to initiate proceedings to protect legal rights
such as ‘charitable corporations [including hospitals], universities, municipal councils and utility
corporations.’®

Statutory reference to the ‘public interest’ is found in a range of legislation and courts such
that tribunals are often required to determinate what is in the public interest.** Tamberlin J in
McKinnon v Secretary, Department of Treasury” provides observations as to the idiom ‘the
public interest’ which are informative and useful to ascertaining the public interest elements
inherent within the ‘fit and proper person’test as used in the legislative instrument made under
the TEQSA Act. While the term ‘public interest’ is often a consideration to be ‘balanced against
private interests or in contradistinction to the notion of individual interest,* it appears to have
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been used in the proposed legislative instrument with a different focus in mind. The term ‘public
interest” was used in the same sense as that described by Tamberlin J in McKinnon, to:

“direct... attention to that conclusion or determination which best serves the advancement
of'the interest or welfare of the public, society or the nation and its content will depend on
each particular set of circumstances”.**

The relevance of public interest must be determined by referring to the words of the instrument
that “prescribes the public interest as a criterion for making a determination.”*

The answer to the question what is in the public interest, can be swayed by the decision-
makers idiosyncrasies and caution is called on, as ‘different minds will differ as to what is, or
what is not, in the public interest.”* But, ultimately it is for decision-maker to determine which
matters are relevant and the weight to be accorded to relevant matters.*

V So — WHAT 1s IN THE PuBLIC INTEREST FOR HIGHER EDUCATION PROVIDERS?

The evaluation of public interests involves a consideration of the relevant facets of
competing and comparative public interests. Where there are competing interests, they need to
be balanced. When compared to other considerations, the overriding significant interest that will
prevail over all others* is public interest in the public good of higher education. Ensuring that
only persons who are ‘fit and proper’ to be involved in the management of higher education
providers, including universities, assists in facilitating the delivery of higher education as a public
good. Managing universities, for example, to satisfy and deliver on their fundamental statutory
objectives, especially the advancement of education, is the overriding significant public interest.

TEQSA’s objectives include serving and protecting Australia’ public interest in its higher
education system, and in so doing, have a keen interest in the corporate governance framework
of higher education providers, including universities. TEQSA’s interest in corporate governance
includes the structures, rules, relationships, systems, and processes which higher education entities
used to manage, control, and monitor their organisation’s operations.”’ This includes processes
of managing, controlling and monitoring the overall operations, performance, accountability,
delegations, risk, and corporate culture of the higher education entity.*

Governing bodies of higher education corporations, including universities, are said to be
the ‘centrepieces’ of the corporate governance framework,* especially in their ‘oversight
responsibilities’ in governing the organisations. The constituency of governing bodies, especially
the qualities and credentials of the persons serving on them, is essential to the fulfilment of
governance obligations. It is also essential to satisfy the public interests by having effective and
efficient management of organisations that promote quality higher education appropriately serving
Australia’s social and economic needs in delivering higher education and a skilled population. In
short, the “fit and proper person’ test is a form of regulatory governance in the public interest.>

VI FiT AND PROPER

The introduction of a ‘fit and proper person’ test for those involved in the management of
higher education providers is certainly a welcomed step toward protecting Australia’s higher
education system and the public from harm caused by mismanagement at the hands of unfit
individuals. The test is aimed at assisting TEQSA, as the decision-maker, to determine whether
persons are ‘fit and proper’ to manage higher education providers. The ‘fit and proper person’
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concept applies in a wide variety of legislative provisions regulating many licences, vacations,
and professions.

Interestingly, TEQSA’s legislative instrument regarding its ‘fit and proper person’ test stated
that TEQSA could have regard to “the honesty, knowledge or ability of the person’. These words
are important to the technical legal meaning of the term ‘fit and proper person’. Some background
to the concept is now offered as a means of gaining a better understanding as to how this test can
be effectively applied to regulate individuals involved in the management of higher education
providers, including universities.

The “fit and proper” criterion, also referred to as ‘good fame and character’, is said to have
‘ancient lineage’ relating to lawyers, dating back to the 5th century Roman Theodosian Code,’! it
entered the common law of England in the 13th century® through the Inns of Court.*® The earliest
recorded judgment referring to the “fit and proper” criterion was that of Sir Edward Coke in the
‘Griesley’s Case’** in 1588. This case involved an inhabitant within the manor of Kingston, in the
county of Stafford, who was, according to custom, chosen to be a constable. However, when the
person refused to take the office, questions were raised as to whether the steward might impose a
fine. In his judgment, Coke referred to common law requirement ‘that every constable should be
idonues, hom ie apt and fit to execute the said office’, writing:

in law to be idoneus, who has those three things, honesty, knowledge and ability; honesty
to execute it truly, without malice, affection, or partiality; knowledge to know what he
ought duly to do; and ability, as well in estate as in body, that he may intend and execute
his office, when need is, diligently, and not for impotency or probity neglected.*

From this it was said that sleeping in a parish or manor was not necessary to render a person
qualified as apt and fit to serve in the office of constable.> Coke concluded that ‘if one be elected
constable who is not idoneus by the law may be discharged of his office, and another who is
idoneus appointed in his place.” %’

VII Fit AND PROPER — THE GENERAL APPROACH BY AUSTRALIAN COURTS?

Modern courts continue to be informed by the echo in the wisdom of Cokes’ words penned
430 years ago. In Stroud’s Judicial Dictionary of Words and Phrases 1890, the following Latin
term was used to define “A 'fit' person to execute an office, is he-qui melius et sciat et possit,
officium illud intendere” which translates to ‘He knows better and he can argue that the job’*®
Stroud then referred to Coke’s three requirements: honesty, knowledge, and ability. Incidentally,
Stroud added the condition that a ‘fit and proper person’ must also be legally eligible to be
appoint.*® The example given is illustrative and is analogous to the appointment of the Constable
in Griesley's Case, insofar as “‘a 'fit and proper' person to be appointed churchwarden...had to be
resident in the parish’.%

It is likely the extract in Stroud’s Judicial Dictionary, now in its 9" ed,%’ has aided the
perpetuation of Coke’s three requirements; ‘honesty, knowledge and ability’. Nonetheless,
Coke’s sentiments, to be idonues hom, or, ‘apt and fit to execute [an] office’ continue to inform the
underlying meaning of what it is to be ‘fit and proper’ to hold office in modern Australian Courts.

The starting point by Australian courts and tribunals, when called on to assess whether
persons are ‘fit and proper’ for professions, vocations, offices, or licences, is the following oft
quoted statement in Hughes and Vale [1955] HCA 28 | where Coke’s three requirements are
restated as follows:
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“The expression 'fit and proper' is of course familiar enough as traditional words when
used with reference to offices and perhaps vocation. But their very purpose is to give the
widest scope for judgment and indeed for rejection. ‘Fit’ (or ‘idoneus’) with respect to an
office is said to involve three things, honesty, knowledge and ability: "honesty to execute
it truly, without malice affection or partiality; knowledge to know what he ought duly to
do; and ability as well in estate as in body, that he may intend and execute his office, when
need is, diligently, and not for impotency or poverty neglect it”*

The essential attributes of the ‘fit and proper person test’, that is, “three things, honesty,
knowledge and ability,” are simply attributed to Coke, presumably, in the Griesley's Case. The
meaning of the term “fit and proper person”, as used in the modern legal settings, is contextual,
insofar as it is formed by the setting in which the text is applied.

VIII TEQSA — “Fit AND PROPER” IN CONTEXT

Kirby observes that “Where [a] statute speaks...there is no escaping the duty to give meaning
to its words."** Gleeson articulates the difficulty in such a duty in “[i]t is one thing to say that a
statute..."is always speaking". The question is: what is it saying?”®

The TEQSA legislation® requires persons involved in the management of a higher education
providers to be ‘fit and proper person[s]’. The ‘fit and proper’ test is frequently utilised in many
statutes innumerous contexts concerning a particular office or vocation. Forexample, the test covers
liquidators of corporations®’; solicitors®®; migration agents®; guardianship of Adults’; persons
involved education and care services for children™; teachers” Tattooists”; gaming operators;’™
health professionals;” registered nurses;”® tax agents’’; commercial broadcasting licences’;
entry permits”; child adoptions;* transport operators®!; foster-parents;**Tobacco producers;
manufacturers or import/exporters of explosives;3 commercial pilots of acroplane or helicopters;*
weapons holder;® firearms licence;®” marriage celebrants;* security operator;*contractor licence
(Plumbing and Draining);* gasfitter;’!; building surveyor and building inspectors;’* jockeys;”
persons engaging in credit activities;* strata managing agents’ licences; ** tow truck operators;*
real estate sales representatives;’’ and importers of specified drugs.”®

All of these statutory tests of persons focus on ensuring that only suitable persons gain access
to the relevant offices or vocations. In the TEQSA test, the focus on the suitability of persons as
higher education providers and individuals who makes or participate in making decisions that
affect the whole, or a substantial part, of providers’ affairs.

The words of the statutes are ‘fit and proper’. Yet, how should these words be interpreted?
Francis Bennion provides various examples of where the legislature uses paired words and says:
‘the phrase “fit and proper” when used to describe a person qualifying for some privilege such
as the grant of a licence. Here the addition of “proper” adds little if anything to “fit”.”* Bennion
qualifies this statement by saying ‘much depends on the context, and the purpose of the enactment.
If applicants are required to be “fit and proper”, then obviously they must be both ‘fit and proper’,
assuming there is some difference in meaning.!®

In the statutory context, in ‘ordinary parlance, the word “and” is used conjunctively, and the
word “or” disjunctively’.!® However, in limited circumstances!’?, the courts treat the statutory
words “and” and “or” as interchangeable. These limited circumstances include when the
legislature made a mistake in a statute and used wrong conjunction.'® So, ‘if an unintelligible
or absurd result follows from usual construing of these words, the courts would read the word
“and” disjunctively.”!** Yet, the term ‘fit and proper’ is not one that gives rise to unintelligible
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or absurd results such that the word “and” should be construed conjunctively. The term ‘fit and
proper’ is a composite expression.

According to Bennion, the common usage of paring of words in legal expression is often due
to drafters’ reluctance to rely on a solitary word and gave some historical reasons, including the
Norman Conquest where both a French and an Anglo-Saxon equivalent meanings were given.'%
Further, in medieval English translations of Latin words, translators often used two English
words, one with a Latin root and the other with an English root.!% This theory would fit with the
term ‘fit and proper’ where the old or middle English root for ‘fit’ is fitten and the Latin root for
proper is proprius.

Middleton referred to the historical roots of statutory words in ‘Words being symbols do not
speak without a gloss. On the one hand the gloss may be the deposit of history, whereby a term
gains technical content’.!”” On reflecting on the deposit of history as it relates to the term “fit and
proper’, one is reminded of the use of the Latin term idoneus by Coke in 1588. The Latin term
Idoneus, as used in law, is defined by Shumaker and Longsdorf as “sufficient: fit; adequate, he is
said to be idoneus homo who hath these three things, honesty, knowledge, and civility: and if an
officer, etc., be not idoneus, he may be discharged. (citing 8 Coke, 41.)”'%; by Merriam-Webster
as fit, appropriate, suitable, proper "' and by Lewis and Short as ‘fit for something (esp. for
an action), meet, proper, becoming, suitable, apt, capable convenient, sufficient (of persons and
things)’.!?

Because composite expressions are usually construed as a whole'", it is likely the paired
words ‘fit and proper’ were required so that the English translation adequately reflects the Latin
word idoneus. It appears the modern usage of the composite expression ‘fit and proper’ has not
lost its roots with the three essential requirements as uttered by Coke, long ago and far away
before the legislature’s pen became dominant''?, honesty, knowledge, and civility (or ability). It
is likely that the words ‘fit and proper’ overlap but the word ‘fit” aligns with the original concepts
of knowledge and ability and the word proper aligns with the character requirement for honesty.

IX THE FiT AND PROPER PERSON

One’s fitness and propriety are measured according to nature and purpose of the activities
being or sought to be undertaken.'* For TEQSA, the test is one for capacity to perform as a higher
education provider or to make or participate in the making of decisions affecting the whole, or a
substantial part, of the providers’ affairs. The test has been employed in widely differing contexts
and ““it takes its meaning from its context.”''* The test’s three requirements, “honesty, knowledge
and ability” are viewed as flexible and their assessment is informed and tailored by the nature of
the office or role concerned.'"?

A leading authority on the concepts of fitness and propriety is Australian Broadcasting
Tribunal v Bond"S,_a case involving who is a ‘fit and proper person’ to hold a commercial
broadcasting licence under the Broadcasting Act 1942 (Cth), s. 88. On the concept of ‘fit and
proper person’, Mason CJ observed that the “question whether a person is fit and proper is one
of value judgment” "7 and made note on the process of assessing the conduct and weight given
to any matter as follows:

In that process the seriousness or otherwise of particular conduct is a matter for evaluation by
the decision-maker. So too is the weight, if any, to be given to matters favouring the person whose
fitness and propriety are under consideration. '8
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The most oft cited statements from Australian Broadcasting Tribunal v Bond is that of
Toohey and Gaudron JJ as follows:

The expression "fit and proper person", standing alone, carries no precise meaning. It
takes its meaning from its context, from the activities in which the person is or will be
engaged and the ends to be served by those activities. The concept of "fit and proper"
cannot be entirely divorced from the conduct of the person who is or will be engaging in
those activities.'”

Toohey and Gaudron JJ continued, providing some focus on the nexus between the activities
required by office and a person’s conduct, character and reputation as follows:

...depending on the nature of the activities, the question may be whether improper conduct
has occurred, whether it is likely to occur, whether it can be assumed that it will not occur,
or whether the general community will have confidence that it will not occur. The list is
not exhaustive but it does indicate that, in certain contexts, character (because it provides
indication of likely future conduct) or reputation (because it provides indication of public
perception as to likely future conduct) may be sufficient to ground a finding that a person
is not fit and proper to undertake the activities in question.'?

In a passage cited in many civil and administrative tribunal cases, Walters J in Sobey,”?! a
dispute about the accreditation of a commercial agent, made a point of focus on the technical and
moral aptitudes required to satisfy the demands of the office or role in:

... what is meant by [‘fit and proper’] is that the [person]... must show not only that he
[or she] is possessed of the requisite knowledge of the duties and responsibilities evolving
upon him [or her] ...but also that he is possessed of sufficient moral integrity and rectitude
of character as to permit him [or her] to be safely accredited to the public... as a person to
be entrusted with the sort of work which [is sought].

X ON MiscoNDUCT AND THE FIT AND PROPER PERSON TEST

The High Court of Australia has long held that ‘[a] Court may consider any conduct ... which
is relevant to the question of whether he is a fit and proper person... recent and more distant

behaviour may be taken into account. It is not possible to draw a line’.'*?

In McBride v Walton', the NSW Court of Appeal, considered whether a senior medical
practitioner was a person “not of good character, and as such, should be removed from Medical
Register”.'”* The NSW Court'* the approach taken by the tribunal (Handley and Powell JJA)
where there was evidence of misconduct. Gleaning the judgment in McBride v Walton the
approach may be summarised as follows:

In determining that a person is not of good character in the context of fitness one must
consider whether the misconduct was:

— an error of judgment rather than a defect of character;

— intrinsically seriousness as it relates to fitness for office;

— an isolated episode and hence atypical or uncharacteristic

— Additional considerations include:

— the motivation for the misconduct;

— any underlying qualities of character shown by previous and other conduct; and

—  post misconduct behaviour that allows public and professional confidence be reposed in him
to uphold and observe the high standards of moral rectitude required.
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The McBride Court referred to the tribunal as saying “It was moral blindness rather than error
of judgment which led...on a course of calculated deception ... (his) misconduct ... can only be
explained as emanating from a defect or flaw in his character....demonstrate(d) that he lacked this
necessary moral discipline to conduct himself honourably when honesty is at stake”. ¢

In Coke’s three essential criterion of a ‘fit and proper person’, the first, honesty, reflects a
person’s character such that a flawed character reflects one who is unfit to hold a position to be
involved in the management of a higher education provider, including a university. The character
of a person is an important matter to be considered when entertaining the ‘fit and proper person’
test. In McBride v Walton'” Kirby P examined the term “character” of a person as it was relevant
to the term ‘is not of good character’ in the context of a professional office.!?® Kirby P started with
a reflection on general dictionary definitions suggesting that ‘character’ means ‘the aggregate of
qualities which distinguish one person from another”, the “moral constitution” of a person, that
person's “reputation” and “good repute.”'?’

Kirby P*° then provided some ‘general propositions’ as to the meaning of the phrase “is
not of good character.” He first noted that caution should not apply to a test of “good character”
according to irrelevant or peculiar notions of what “good character” may be in other contexts;
rather, its purpose is to ensure the test is not divorced from the context and the purpose of the
particular statute. Kirby P further cautioned against unduly enlarging the legislative reference
to “good character”, providing an apt example in ‘the fact that a person, who happens to be a
medical practitioner, occasionally cheats at cards when playing with family or friends would,
without more, have nothing to do with his or her “good character” for the purpose of [holding a

professional office]’."!

Kirby P warned that in applying the test as to character, similar to the ‘fit and proper’ test,
the prime function of decision-makers such as TEQSA is to protect the public from harm. The
public interest is at the forefront but the role of the decision-maker does not extend to becoming
‘moral guardians’." The decision-maker does is not usually required to ‘uphold human morality
or academic integrity and honesty in research’!*

Where one is involved in managing a higher education provider, though, including a
university, dishonesty involving academic integrity or in research such as falsifying data or
results, are core matters of concern going to poor character and dishonesty directly relevant to
the purpose of higher education providers. Dishonesty falling short of expected standards of
academic integrity and research reflect on a person as being ‘not of good character” and not a “fit
and proper person’ to be involved in managing a higher education provider. While ‘no person's
character is entirely flawless [and hence]...not every flaw of character’ that is relevant’ to a
person’s character and fitness for office, flaws in character must be construed as being constrained
to the particular context.

In the context of TEQSA’s assessment of the ‘fit and proper person’ test, character flaws
relevant to the management of higher education providers must be determined as is required by
the intention of Parliament in enacting the statutory ‘fit and proper person’ test as found in ss 21
and 25A TEQSA Act. This noted, a wrongdoing by a person, extraneous to the involvement of
managing a higher education provider such as card cheating amongst friends may demonstrate
character flaws, but such personal flaws may not be relevant for the purpose of the ‘fit and
proper person’ test in the TEQSA act. Obviously, were a person’s flaws or behaviours ‘betoken
more serious flaw of character'®> they could demonstrate defects relevant to being involved in
managing a higher education provider.
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XI SoMmE PriNcIPLES TO USE WHEN ASSESSING THE 'FiT AND PROPER PERSON'

Courts often examine relevant legal authorities, offering summaries of the key legal principles
on particular issues. In Minniti v Motor Vehicle Industry Board”¢, the WA Court of Appeal
formulated instructive principles for assessing the expression 'fit and proper'. From gleaning
relevant judgments form key cases, including Minniti, one could summarise the principles
relevant to TEQSA'’s “fit and proper’ person test as follows:

1. the purpose of the expression ‘fit and proper person’ is to give the widest scope for judgment
and for rejection of applications;'*’

2. the discretion falls to be exercised anew in the circumstances of each application in the light

of the statutory framework;'#

it is not a concept which is to be narrowly construed or confined'*:,

the term “fit and proper person", is not capable of being stated with any degree of precision’;. !

5. prior convictions may be relevant to applications if they represent courses of disregard for
the law reflecting adversely on the character of the persons committing them; '!

6. past conduct is relevant if, although it did not occur in the ordinary course of carrying on an
occupation, it is sufficiently closely connected to it or it manifests the presence or absence of
qualities incompatible with, or essential for, the carrying on the occupation'*:

7. ‘fit and proper’ must be interpreted in the light of the subject-matter of the Act in which the
expression appears;'*

8. ‘fit and proper’ normally comprises the three characteristics of honesty, knowledge, and
ability;

9. in deciding whether persons are ‘fit and proper,” one determines the weight given to matters
seen to be relevant to the applications/offices in issue."*

10. (10) applicants must show not only that they possessed a requisite knowledge of the duties
and responsibilities as office or licence holders;!#¢

11. applicants possess sufficient moral integrity and rectitude of character as to permit them to be
accredited to the public safely without further inquiry as persons who can be entrusted with
the sort of office role or licence'.'¥’

12. if persons exhibited serious deficiencies in their standards of conduct and attitudes, they must
produce clear proof to show that some years later they established themselves as different
persons;'#

13. and one cannot assume that changes occurred merely simply because some years have gone
by and it is not proved that anything of a discreditable kind has occurred.

Hw

As to the seriousness of prior convictions in the context of inquiries into fitness and propriety,
Wheeler J in Tavelli v Johnson'* was cautious not to lay down an inflexible rule. As such, he
highlighted that each circumstance brings with it a fresh view in light of the particular statutory
framework; he also identified four factors that would indicate serious concerns about past
convictions:

1. a conviction occurred in the course of or relate to the carrying out of the occupation of
inquiry agent;'*

2. it was an offence of dishonesty;

it occurred while person were holders of relevant office roles or licences; and

4. they were otherwise so serious, either in themselves or as representing a course of disregard
for the law, as to reflect particularly adversely on the character of the person committing
them.

w
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Wheeler J also identified factors that indicate a ‘person may be of good character and a fit and
proper person notwithstanding previous convictions’ as follows:

1. where one convicted demonstrates genuine remorse and contrition, true insight, and
understanding of the earlier turpitudes that are demonstrated by the person's actions as well
as by the person's words;."*!

2. if the offences were committed a substantial time ago, although there is no set period, it will
result in the expunging of the effect of previous convictions on character

3. any changes in persons circumstances from the time of the commission of the offences
demonstrating that the factors giving rise to the offences were eliminated;

4. persons’ character generally since their commission of the offences include the lack of
offending, age, family support, paid and voluntary work and character references (made in
full knowledge of the fact of the commission of the offences.)

Still, it should be noted that the Courts are cautious about applying lists of considerations,
warning that such lists should not be used as prescriptive formulae to determine whether persons
are ‘fit and proper’. Rather, the principles are presented as a guide to use when assessing specific
matter while paying regard to the circumstances of each case and the particular statutory formula
such as the TEQSA Act and legislative instrument mandating the evaluative assessment of fitness
and propriety.'s?

XII CoNCLUSION

TEQSA’s ‘“fit and proper person’ framework is aimed at protecting higher education as a
public good while reducing the risk of failure by higher education providers due to poor corporate
governance, especially through incompetent and reckless membership of their governing
bodies. Good corporate management of higher education providers, especially universities, is
important to contemporary society in economic terms. Good management is also important in
facilitating contributions by higher education providers to the common good through creating
and disseminating their research and teaching higher levels of learning along with complex skill
development. Where there is a demonstrated unfitness, such persons, whether higher education
providers or senior managers and members of governing bodies, ‘have no right to be involved in
decision making or management’'** of the higher education providers’ affairs.

The aims of this article were to shine some light on TEQSA’s ‘fit and proper person’ test
and provide some focus on the public interest basis of the test while offering guidance as to the
concept in the legal context. A takeaway message is worth making: the determination of the ‘fit
and proper person’ test by TEQSA would involve weighing the seriousness of previous conduct
and calculating appropriate weight to attach to it. Such a task is ‘one of value judgment’'>* but one
based on the “fit and proper person’ concept that has been considered in various contexts reaching
back over 500 years.

Central to TEQSA’s “fit and proper person’ test is the public interest in higher education it
serves to protect. Fitness and propriety are flexible concepts without predetermined definitions
and the consideration of whether persons are ‘fit and proper’ involves assessments of their
knowledge, honesty, and ability in the context of the role they are seeking to undertake.'>’

Members of governing bodies of higher education providers must possess the requisite
knowledge of the duties and responsibilities imposed on them and have the ability to carry them
out with due care and diligence in good faith for the proper purpose of governing their institutions.
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In addition to such requisite knowledge and ability, persons should possess moral integrity and
rectitude of character'*® so as to permit them to satisfy the public expectations of ensuring success
of higher education as a public good. Because the intentions of TEQSA’s ‘fit and proper’ purpose
test are good, here’s hoping the ongoing outcomes of its application will prove to be the same.

Keywords: fit and proper person, public interest, higher education, universities, Tertiary Education
Quality and Standards Agency (TEQSA).
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