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This essay examines trigger warnings and safe spaces, constructs used in colleges and universities in the 
United States as an object lesson for educational leaders and their lawyers in Australia, New Zealand, and 
other nations. Responding to these phenomena, officials at the University of Chicago created a firestorm of 
controversy in August 2016 when they published a letter announcing their unwillingness to support trigger 
warnings or the creation of campus safe spaces. Trigger warnings are notices proponents call for about 
the content of classes or talks by guest speakers and on written materials, whether in hard copies or on 
line, advising students and others they may encounter ideas with which they disagree and/or which they 
might find offensive. The related construct, safe spaces, are locations on campuses, whether residence 
halls or designated other areas, where students can gather to be free from hearing about ideas with which 
they disagree or to discuss their reactions to materials they consider offensive. This essay explores the 
relationships between and among freedom of speech, academic freedom, and trigger warnings-safe spaces 
as they intersect with the rights of faculty members and students in higher education, suggesting they should 
have no place on contemporary higher education. 

I  Introduction

“I Disapprove of What You Say, But I Will
Defend to the Death Your Right to Say It”1

Students on college and university campuses in the United States (US) increasingly ignore 
the often-used aphorism about protecting the speech rights of those with whom they disagree. 
This attitude is evident in the growing number of situations in which student groups have shouted 
down or sought to prevent those with whose ideas they disagreed from speaking. 

One has only to peruse the headlines of newspapers from the US to read of how 
disrespectfully students have increasingly treated speakers with whom they disagreed. Among 
the speakers who have been shouted down and/or disinvited to campuses are “conservative pundit 
Milo Yiannopoulos, Christine Lagarde, International Monetary Fund Chief, and Condoleezza 
Rice, former secretary of state,”2 sociologist Charles Murray and Somali refugee Ayaan Hirsi 
Ali,3 and conservative commentator Ben Shapiro4 to name but a few. After they were criticized 
for originally disinviting him, Shapiro accepted officials’ invitation to speak at Grand Canyon 
University in Phoenix, Arizona.5

At the same time, “[s]tudents studying archeology at University College London were … 
given permission to leave class if they encounter ‘historical events that may be disturbing, even 

†Address for correspondence: Charles J. Russo, University of Dayton, 651A Fitz Hall, Dayton, Ohio, 45469-
2963 USA. He is also a Visiting Professor at Capital Normal University in Beijing and Notre Dame University 
of Australia, Sydney Campus. Email crusso1@udayton.edu.

1836-9030 Volume 22, 2019, pp. 4–17
International Journal of Law & Education 4



5Trigger Warnings, Safe Spaces, and Free Speech

traumatizing.’”6 Further, “at the University of NSW [New South Wales, Australia] a well-meaning 
lecturer teaching a class on 20th-century European history told his students he felt obliged to 
issue a trigger warning about material they would cover.”7 Not long thereafter,

“Monash University [became] the first in Australia to implement a policy of “trigger 
warnings.”8

Amid controversies over whether faculty members or invited speakers can broach topics 
with which students take exception, policies have emerged calling for trigger warnings and safe 
spaces. Trigger warnings is a term of art borrowed from the literature on mental health associated 
with the diagnosis of post-traumatic stress syndrome.9 The purpose of trigger warnings, when 
used in educational contexts, the focus of this essay, which can be verbal, written, or virtual, as 
in online, is “to alert students to the possibility that they might be affected or even harmed by 
potentially traumatic material”10 with which they might disagree or find offensive.

The related constructs, safe spaces, are locations on campuses, whether residence halls or 
other designated areas, where students can gather to avoid exposure to ideas with which they 
disagree and/or to discuss their reactions to materials they consider offensive. In what may be an 
extreme, the safe space at Brown University “included cookies, coloring books, bubbles, Play-
Doh, calming music, pillows, blankets, a video of playful puppies and trained professionals to 
deal with the traumatized.”11 Campus officials at Brown created the safe space in response to 
student need after an on-campus debate over whether a rape culture exists in the United States. 

Incidents of shouting speakers down notwithstanding, a recent survey reported that “[w]hen 
asked which civil right or liberty is the most important, the largest proportion of students (30 
percent) think that freedom of speech is the most important civil right or liberty.”12 The study 
further reported that while “[most students (89 percent) think it is important that their college 
or university encourages students to have a public voice and share their ideas openly, [T]hree-
quarters … (75 percent) think students should have the right to free speech on campus, even if 
what is being said offends others.”13 The study also found that “[m]ore than half of students (57 
percent) think colleges and universities should be able to restrict student expression of political 
views that are hurtful or offensive to certain students [while] a majority … (70 percent) think 
students should be excluded from extracurricular activities if they publicly express intolerant, 
hurtful, or offensive viewpoints.”14

A great irony is that when students seek to restrict free speech by calling for trigger warnings 
and safe spaces, these constructs are often used to prevent dialogue with politically incorrect 
speakers with whom audiences disagree, ignoring the very free speech rights they claim to regard 
so highly. Creating trigger warnings and safe spaces to limit the free, robust exchange of ideas 
on campuses attacks the very heart of unfettered inquiry integral to modern higher education,15 
resulting in a contemporary version of “the closing of the American mind.”16

As controversies proliferate over whether trigger warnings and safe spaces belong on college 
and university campuses, one must ask whether this is what higher education is becoming. One 
must ask this difficult question about what is happening on campuses to the free exchange of 
ideas even if it is sometimes vociferous because these constructs run counter to the aims of higher 
education. 

A stark example of the value of free speech and having ideas placed in the open where they 
can be tested and rejected, or accepted, albeit not in an educational context, occurred in 1977. As 
odious as the marchers’ views were, and remain, the American Civil Liberties Union defended 
the free speech rights of Neo-Nazis to march in Skokie, Illinois, a suburb of Chicago, inhabited 
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mostly by members of the Jewish faith, where one in six persons was a Holocaust survivor;17 the 
march eventually took place in Chicago.18 It seems that officials in college and universities have 
now gone so far as to not wish to expose students to ideas with which they disagree, refusing to 
allow reality, as unpleasant as it sometimes is, from intruding on their sheltered lives on campuses.

Responding to these phenomena, officials at the University of Chicago created a firestorm 
of controversy in August 2016 when they published a letter announcing their refusal to support 
trigger warnings or the creation of campus safe spaces.19 Further, by a margin of 28-4, the Faculty 
Council at the University of North Carolina Chapel Hill “adopted the ‘Chicago principles,’ a 
well-known statement of commitment to free expression, in part to combat what faculty say is a 
perceived problem with free speech on campus.”20 Even so, other institutions have taken the path 
of least resistance by adopting policies instituting trigger warnings and creating safe spaces.21

Perhaps the greatest irony associated with trigger warnings and safe spaces is that intolerance 
to ideas with which students disagree is usually led by “many on the political left . . . [who] have 
taken to calling themselves and their causes ‘progressive,’”22 purportedly operating under the 
banner of openness to all. Yet, many self-proclaimed “progressives” adamantly oppose views 
with do not comport with the prevailing politically correct flavors of the day. Concomitantly, 
supporters of trigger warnings and safe spaces espouse support for diversity, welcoming those 
with different demographic characteristics such as race, ethnicity, sexual orientation, and/or 
gender, but are increasingly intolerant of ideological or intellectual diversity.23 These so-called 
progressives undercut the diversity they supposedly seek by “casting a pall of orthodoxy”24 on 
campuses by banning views, typically of conservatives, with which they disagree.

Nicholas Kristof, New York Times columnist, self-identifying as a liberal, highlighted a 
caveat over free speech on campuses in relation to trigger warnings and safe spaces. Addressing 
those he identified as liberals, particularly in the world of higher education, Kristof wrote that 
“[w]e champion tolerance, except for conservatives and evangelical Christians. We want to be 
inclusive of people who don’t look like us — so long as they think like us.”25 

Against this background, the remainder of this essay, which focuses on developments in 
the US due to the significant numbers of incidents on American campuses, is divided into three 
parts in the hope of offering lessons about trigger warnings and safe spaces to leaders in tertiary 
education and their attorneys in Australia,26 New Zealand, and other Nations. Because trigger 
warnings and safe spaces limit free speech, the first substantive part examines key litigation 
addressing free speech, not all of which occurred in educational settings.  The paper then reflects 
on the status and value of academic freedom. The third section muses about trigger warnings and 
safe spaces, suggesting that they should have no place on contemporary campuses. The essay 
rounds out with a brief conclusion.

II  Speech Related Litigation

A  Generally
As noted, freedom of speech ranks highly as perhaps the most cherished rights of all Americans 

because it is crucial for citizens to be able to express their views in an open, democratic society. 
Not surprisingly, then, as described in this section, the US Supreme Court has reviewed a wide 
range of disputes in, and outside, of education relating to free speech, often protecting unpopular 
expression, the type that comes to the fore when addressing trigger warnings and safe spaces.
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In Schenck v. United States (Schenck), a seminal dispute about national security in the wake 
of World War I, the Supreme Court ruled that “[t]he most stringent protection of free speech 
would not protect a man in falsely shouting fire in a theatre and causing a panic.”27 In their 
rationale, the Justices enunciated the clear and present danger test, noting that “[t]he question . . . 
is whether the words used are in such circumstances and are of such a nature as to create a clear 
and present danger. . . . ”28 Under this test, the mere possibility of disruption is insufficient for the 
government to limit free speech. Rather, public officials cannot limit speech absent an explicit 
concern it may harm the public welfare.

Chaplinsky v. New Hampshire involved the arrest of a street preacher who denounced 
organized religion as a “racket.” 29 In their judgment, the Justices conceded that “the right of free 
speech is not absolute at all times and under all circumstances.”30 Upholding the preacher’s arrest, 
the Court ruled that speech can be prohibited if language includes “the lewd and obscene, the 
profane, the libelous, and the insulting or ‘fighting’ words—those which by their very utterance 
inflict injury or tend to incite an immediate breach of the peace.”31 

In R.A.V. v. City of St. Paul,32 the Supreme Court invalidated an ordinance making it a 
misdemeanor to display a symbol which one knows or has reason to know “arouses anger, alarm 
or resentment in others on the basis of race, color, creed, religion, or gender.”33 The Court struck 
down the ordinance as facially invalid because it imposed special prohibitions on speakers who 
expressed views on topics related to race, color, creed, religion, and/or gender. The Court vitiated 
the ordinance because it imposed special prohibitions on speakers who expressed views on the 
disfavored subjects it identified. Even so, the ordinance permitted displays containing abusive 
invective if they were unrelated to the forbidden topics. The Court concluded that the ordinance 
was unacceptable because while city officials sought to communicate to minority groups that they 
did not condone the “group hatred” of bias-motivated speech, the ordinance did not justify their 
selectively silencing speech due to its content.34

More recently, in Snyder v. Phelps (Snyder),35 the Supreme Court demonstrated its willingness 
to defend speech that Justice Alito’s dissent described as “outrageous conduct [that] caused [the 
father] great injury”36 when a religious organization picketed at the funeral of his Marine son 
who was killed in Iraq. The group protested based on its allegation that the government tolerated 
what it described as homosexuality, particularly in the U.S. military. The Justices affirmed a 
lower court’s refusal to impose tort liability for intentional infliction of emotional distress on the 
picketers because they viewed the speech as a matter of public concern. The Court observed that 
insofar as the underlying focus of the protest was “a subject of general interest and of value and 
concern to the public,”37 the speech was entitled to special protection under the First Amendment. 

The Snyder Court also rejected the father’s claim under the captive audience doctrine that 
safeguards unwilling listeners from speech that is protected by the First Amendment. The Court 
denied the father’s claim because the picketers stayed well away from the funeral, he could see 
no more than the tops of picketers’ signs when driving to his son’s funeral, and there was no 
indication the picketing interfered at all with the funeral service.38 

B  Educational Litigation
During the tempestuous days of the social upheaval of the late 1960s, the Supreme Court 

handed down the first two of what would be a steady stream its judgments addressing the free 
speech rights of teachers, as well as public employees, and students. This chronological review of 
key case law highlights the fact that even as the American judiciary offered far-reaching protection 
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for free speech, there were times when it placed limits on speech in educational contexts if it 
incited violence, was disruptive, and/or was vulgar, but has been unwilling to restrict speech 
simply because it is unpopular or even distasteful.

In Pickering v. Board of Education of Township High School District 205 (Pickering),39 the 
Supreme Court handed down its first order in a series of helping clarify the parameters of the 
free speech rights of teachers and other public employees. Pickering concerned a school board’s 
attempt to dismiss a teacher for writing a letter to a local newspaper criticizing it over a bond 
issue and the use of financial resources for its athletic programs. Along with recognizing that the 
teacher had the right to speak out on a legitimate matter of public concern as a private citizen, 
the Court explained that he did not have a close working relationship with those he criticized, his 
letter did not have a detrimental impact on the district’s administration, and it did not negatively 
affect his regular duties.40

Turning to a review of key litigation on the free speech rights of students, this section focuses 
largely on disputes from K-12 settings. Even though most of these cases are set in K-12 schools, 
they are relevant because courts frequently cite them in disputes arising in higher education. 
Acknowledging the inappropriateness of Schenck’s clear and present danger test for educational 
settings, the Supreme Court created a different measure for schools. In Tinker v. Des Moines 
Independent School District (Tinker),41 the Justices held that educators can limit student free 
speech only if reasonable forecasts of material and substantial disruptions exist in schools. 

Prior to Tinker, courts deferred to the authority of school officials to control disruptive 
student expressive activity. In an early case, for example, an appellate court in California upheld a 
student’s expulsion for refusing to apologize after he made critical statements about an educational 
facility during a speech at a school gathering.42

At issue in Tinker was whether students could wear black armbands to school to protest 
American involvement in Vietnam. In its analysis, the Court observed that because “First 
Amendment rights, applied in light of the special characteristics of the school environment,…  
[i]t can hardly be argued that either students or teachers shed their constitutional rights to freedom 
of speech or expression at the schoolhouse gate.”43 The Court offered far-reaching protection 
to student speech, pointing out that “[c]ertainly where there is no finding and no showing 
that engaging in the forbidden conduct would ‘materially and substantially interfere with the 
requirements of appropriate discipline in the operation of the school,’ the prohibition cannot be 
sustained.”44

Three years later the Supreme Court resolved a dispute viewed as the higher education 
equivalent of Tinker, Healy v. James (Healy),45 Healy arose when authorities at Central 
Connecticut State College University refused to grant official recognition to a chapter of the 
Students for Democratic Society (SDS). Because the SDS was a militant organization that 
promoted both civil disobedience and violent disruptions on campuses, officials refused to grant 
it official recognition. Applying Tinker, the Court ruled that officials could not bar SDS from 
campus absent proof that its members would have created a material and substantial disruption at 
the university. The Court emphasized that administrators could not deny SDS access to campus 
based on the mere unsupported fear of disruption, explaining that officials need to have had proof 
of what might have occurred before they could impose prior restraint on the SDS. 

On the other hand, the Supreme Court limited expressive activity in Bethel School District 
No. 403 v. Fraser.46 The Justices allowed officials to restrict a vulgar, lewd nominating speech 
a student gave to a captive audience at his high school. At issue in Hazelwood School District 
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v. Kuhlmeier47 was the content of a school-sponsored newspaper students prepared as part of a 
journalism class. The Court held that “educators do not offend the First Amendment by exercising 
editorial control over the style and content of student speech in school-sponsored expressive 
activities so long as their actions are reasonably related to legitimate pedagogical concerns.”48 
Finally, in Morse v. Frederick,49 the Court upheld a principal’s authority to order a student stop 
displaying a sign at a school-supervised activity because its message could reasonably have been 
interpreted as supporting the use of illegal drugs.

Rounding out this section, the words of a federal trial court in Missouri retroactively 
invalidating a student’s suspension for posting critical remarks about educators at his school on 
the personal online homepage are prescient. According to the court, 

it is provocative and challenging speech, … which is most in need of the protections of 
the First Amendment. Popular speech is not likely to provoke censure. It is unpopular 
speech that invites censure. It is unpopular speech which needs the protection of the First 
Amendment. The First Amendment was designed for this very purpose.50

In sum, while the American judiciary, led by the Supreme Court, whether in educational 
settings or the open marketplace of ideas, has upheld limitations on speech that may cause fights 
or lead to violence. Yet, the courts are unwilling to ban speech simply because some disagree with 
speakers, their messages, and/or consider what they have to say offensive. As such, it seems that 
if challenged, courts would likely invalidate trigger warnings and safe spaces as impermissible 
restrictions on the First Amendment rights to speech and association51 because they would prevent 
like-minded people from gathering to hear speakers and to exchange ideas. Consequently, the 
next section of this essay examines the potential impact of safe spaces and trigger warnings on 
matter on campuses.

III  Academic Freedom

As an initial matter, Justice Marshall’s dissent in a dispute wherein the Supreme Court upheld 
the actions of university officials who denied to a Marxist academic from Belgium the opportunity 
to speak at Stanford sets the tone for this part of the paper. Justice Marshall’s offered a pithy 
analysis on the relationship between speaking and hearing, activities that occur in classrooms: 
“[t]he freedom to speak and the freedom to hear are inseparable; they are two sides of the same 
coin. But the coin itself is the process of thought and discussion.”52 

The Statement of Principles on Academic Freedom and Tenure (Statement) promulgated 
by the American Association of University Professors (AAUP) in 1940, traces its origins to 
an organizational meeting giving birth to the original proclamation of its 1915 Declaration of 
Principles.53 Declaring that “[t]he common good depends upon the free search for truth and its 
free exposition,”54 the Statement examines academic freedom in the context of research and 
service along with the place of tenure.

In its most relevant provision on academic freedom, the Statement stipulates:
1.	 Teachers are entitled to full freedom in research and in the publication of the results, subject 

to the adequate performance of their other academic duties; ….
2.	 Teachers are entitled to freedom in the classroom in discussing their subject, but they should 

be careful not to introduce into their teaching controversial matter which has no relation to 
their subject…. 
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	 College and university teachers are citizens, members of a learned profession, and officers 
of an educational institution. When they speak or write as citizens, they should be free from 
institutional censorship or discipline, but their special position in the community imposes 
special obligations. As scholars and educational officers, they should remember that the 
public may judge their profession and their institution by their utterances. Hence they should 
at all times be accurate, should exercise appropriate restraint, should show respect for the 
opinions of others, and should make every effort to indicate that they are not speaking for 
the institution.55 

Of course, the US Constitution does not explicitly identify academic freedom as a form of 
protected speech. Yet, academic freedom relies on the First Amendment because its goal is to 
liberate faculty members to pursue the truth56 in their writing and teaching as forms of free speech 
and expression57 within the boundaries of their disciplines, free from outside interference.58 Justice 
Frankfurter’s concurrence in Sweazy v. New Hampshire, highlighted the essence of academic 
freedom:

It is the business of a university to provide that atmosphere which is most conducive to 
speculation, experiment and creation. It is an atmosphere in which there prevail ‘the four 
essential freedoms’ of a university—to determine for itself on academic grounds who may 
teach, what may be taught, how it shall be taught, and who may be admitted to study.’59 

Ten years later, as author of the Supreme Court’s judgment in Keyishian v. Board of

Regents, Justice Brennan observed that:

Our Nation is deeply committed to safeguarding  academic  freedom, which is of 
transcendent value to all of us and not merely to the teachers concerned. That freedom is 
therefore a special concern of the First Amendment, which does not tolerate laws that cast 
a pall of orthodoxy over the classroom.60 

Efforts to limit the academic freedom rights of faculty members because students or 
others disagree in light of the politically correct orthodoxies of the day would indeed cast a 
pall of orthodoxy on the academy. Such artificial limits could cause inestimable damage to the 
“marketplace of ideas”61 as protected by academic freedom, the rights of faculty members, and 
the ability of students to learn and/or to exercise their rights to freedom of speech because they 
would necessarily limit the free exchange of ideas. Accordingly, the final substantive section of 
this essay reflects on whether such trigger warnings and safe spaces should exist on campuses. 

IV  Reflections on Trigger Warnings and Safe Spaces?
According to Nietzsche, that “[a] young man can be most surely corrupted when he is taught 

to value the like-minded more highly than the differently minded.”62 Aware of this dictum and 
the need to challenge students to expand their intellectual horizons, this section reflects on the 
potential impact of trigger warnings and safe spaces on the free exchange of ideas, even unpopular 
ones, on campuses. 

This essay thus suggests that given judicial deference to free speech, often affording greater 
protection to unpopular speech, coupled with the centrality of academic freedom in higher 
education, US courts are likely to invalidate trigger warnings and safe spaces as harmful to the 
free exchange of ideas on campuses. Courts are likely to be unreceptive to trigger warnings and 
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safe spaces because they intend to stifle unpopular or minority viewpoints that the judiciary has 
emphasized may be entitled to greater protection than popular speech.

Tigger warnings and safe spaces are, in effect, two sides of the same coin. More specifically, 
on receiving trigger warnings, students may make their way to safe spaces to avoid contact 
with what they may deem unpleasant or disagreeable subject matter, an option unlikely to be 
unavailable when they graduate and enter “the real world” outside of campus.63 

Critics reject trigger warnings and safe spaces as limiting the academic freedom of faculty 
members and invited speakers, a growing number of whom have had appearances cancelled at 
US institutions due to protest by opponents of their views.64 Critics also voice concern about how 
students can obtain liberal, in the classical sense of wide-ranging, educations if they cannot deal 
with ideas with which they disagree.65 Finally, critics fear trigger warnings and safe spaces as 
threats intended to suppress freedom of speech for unpopular or politically incorrect views while 
eliminating the open exchange of ideas in higher education. 66

In light of the threat trigger warnings and safe spaces pose, the American Association of 
University Professors addressed their status in a recent report.67 The report acknowledged that “[a] 
current threat to academic freedom in the classroom comes from a demand that teachers provide 
warnings in advance if assigned material contains anything that might trigger difficult emotional 
responses for students.”68 The report went on to point out that “[i]nstitutional requirements or 
even suggestions that faculty use trigger warnings interfere with faculty academic freedom in the 
choice of course materials and teaching methods.”69 

If the purpose of higher education is truly to teach students, then there must be open and 
vigorous debate. While different opinions may clash, Supreme Court Justice Louis Brandeis 
offered sound advice about getting all ideas into the open: “[s]unlight is said to be the best of 
disinfectants; electric light the most efficient policeman.”70 Put another way, as applied to the 
Nazis who wished to march in Skokie,71 even unwise or unsound ideas should be put to the test of 
public scrutiny where they can be accepted or rejected on their merits without regard to whether 
potentially controversial subject matter meets the politically correct standards of the day. 

Faculty members may wish to warn particularly sensitive students about highly graphic 
photos or materials on such unpleasant topics as rape, murder, suicide, pornography, and/or 
violence. However, faculty members would be unwise to extend such constructs to ideas simply 
because students may disagree with what is under discussion. Moreover, when dealing with 
graphic material or unpopular ideas, regardless of how upsetting they may be to some, rather 
than shy away from such real world topics, faculty members should use treat these materials as 
a “teachable moments” challenging students’ preconceived notions while opening their minds to 
new and different ideas.  

Instead of chilling the free exchange of ideas by the draconian use of trigger warnings and 
safe spaces, it is incumbent on educators to teach students to learn to demonstrate respect for ideas 
with which they disagree and which they may encounter in life, acknowledging that respectful 
disagreement or silence does not equate to their assent to these ideas.72 In this way, students 
must recognize that diversity of opinion can help to provide a variety of perspective on issues. 
However, due to the lack of diversity of ideological perspective on many of the leading campuses 
in the US, it is not surprising that students reject perspectives other than their own.73 To this end, 
insofar as diversity is regarded so highly on campuses, faculty members must help teach students 
to move beyond such personal characteristics as race, ethnicity, gender, and sexual orientation to 
embrace intellectual diversity instead of demonizing “the other.” 
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Another valuable lesson for students to learn is that while individuals can disagree, they need 
not be disagreeable, cognizant of the importance of keeping their minds open when confronted by 
ideas different from their own. Of course, this is not to suggest that students should necessarily 
change their own opinions on being exposed to ideas with which they disagree. Rather, it is to 
suggest that students should keep open minds, demonstrating the willingness to hear out other 
points of view because doing so can help them to grow, and learn, by having a better understanding 
of their own beliefs. Further, even in the midst of what can be vigorous, even raucous, debate, it is 
of paramount importance for students not to personalize differences in a way that harms learning 
environments and/or interpersonal relationships.

V  Conclusion

In 2015, public intellectual Richard Dawkins, an English ethologist and evolutionary 
biologist,74 in what is a sign of the times, tweeted a memorable post about safe spaces. Dawkins 
tweeted that “A university is not a ‘safe space.’ If you need a safe space, leave, go home, hug your 
teddy & suck your thumb until ready for university.”75 As such, when confronted with the prospect 
of shutting down debate over topics that are either politically correct, and/or   controversial, 
even if conversations become raucous, educational leaders and their attorneys should avoid the 
temptation of yielding to the mob mentality. Moreover, when facing the threat of violence, while 
not wishing for anyone to be harmed, and aware of the need for safety,76 officials must stand up 
for the idea of a university as a place for the robust exchange of ideas and not yield to those who 
would disrupt the learning process. 

By standing up to the mob to defend the free exchange of ideas and avoiding the mistakes 
some of their counterparts in the US are making, educational leaders and their attorneys in 
Australia, New Zealand, and other Nations will be safeguarding free speech, academic freedom, 
and the transmission of knowledge, if not wisdom. In addition, these leaders will be helping to 
preserve the truest ideals of higher education, exposing students to new knowledge.77 By teaching 
their charges that there is usually more than one point of view on most topics, educators and their 
attorneys will thus be providing their students the greatest lessons of their lives.

VI Postscript

In the latest development in the battle over free speech on campuses, on May 4, 2019, 
President Donald J. Trump signed an Executive Order, Improving Free Inquiry, Transparency, 
and Accountability at Colleges and Universities. The Order is designed to “encourage institutions 
to foster environments that promote open, intellectually engaging, and diverse debate, including 
through compliance with the First Amendment for public institutions and compliance with stated 
institutional policies regarding freedom of speech for private institutions.” 78 

This Executive Order is intended “to ensure institutions that receive Federal research or 
education grants promote free inquiry, including through compliance with all applicable Federal 
laws, regulations, and policies.” 79 In an important clarification, the Order adds that “’Federal 
research or education grants’ for purposes of this section include all funding provided by a covered 
agency directly to an institution but do not include funding associated with Federal student aid 
programs that cover tuition, fees, or stipends.’” 80

Keywords: free speech, First Amendment, academic freedom, safe spaces, trigger warnings
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