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There has been an increasing awareness across many jurisdictions of potential legal issues that might arise 
in schools. These issues range from bullying to sexual misconduct, from injury to negligence. In a recent 
study in Singapore, despite the increased attention to such issues, school principals displayed a range of 
attitudes toward legal risk and a diverse range of strategies to minimise it. The findings were compared to 
those from a small scale study of senior educators in Australia in order to ascertain commonalities and 
differences of view. This paper summarises those views and suggests some basic principles to help those in 
positions of leadership to avert unwanted legal attention.

I Introduction

The move towards the law becoming a noticeable part of school life of education seems 
unstoppable if one follows international trends, and this is ‘evident in the increase in legal processes 
being used to frame and challenge policies, practices, and decision-making in ... schools".1 Legal 
responsibility for school leaders, indeed, has changed significantly. There are now many areas 
of responsibility of which principals need to have an overall understanding and for which they 
carry a duty. Often, they have to deal with the specifics of the law for issues such as workplace 
health and safety, students with disability (in terms of equity and access), custody in family law, 
and even the banning of religious clothing or symbols in schools (if it is discriminatory)2 rather 
than just the general duty of care for health and safety.’ This is particularly true for principals in 
independent schools, as those from government schools may have easy access to a legal branch 
in the Ministry of Education or Education Department to advise them.

There has been an increasing awareness across many jurisdictions of potential legal issues 
that might arise in schools. These issues range from bullying to sexual misconduct, from injury to 
negligence. This paper compares the range of attitudes of a small sample of 16 school principals 
in Singapore and Australia (Queensland) towards legal risk and the strategies to minimise it. 
Semi-structured interviews were employed to seek these 16 principals" views on the trends in 
legal issues impacting schools and whether similar issues had arisen for them and the implications 
of such issues for their job.

II Nations of Interest

School principals in Singapore and Queensland, Australia are the focus of this study. 
Singapore is a small island in a strategic location, bur it has no natural resources. Thus it is not 
surprising that its government often refers to the population as its only natural resource, wdth 
education being seen as a significant economy driver. Policies are initiated to nurture students
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in order that the nation has future leaders to meet the challenges ot an increasingly semce- and 
knowledge-based economy 4 In such a culture ot academic excellence, it became interesting to 
find out fiom school leaders whether legal issues do affect schools in Singapore and whether the 
legal responsibility of principals is more than just the pro\ ision of education

The participating principals in Singapore were from a mix of government and government- 
aided primary and secondary schools (government aided schools being autonomous schools), 
while the participating principals m Queensland were from two independent full schools 
and primary and secondary public schools The interviews were conducted face to face for 
approximately an hour each and the questions related to issues such as how the legal responsibility 
of principals has changed over the years, the common legal issues encountered by principals and 
the implications the major concerns (present and emerging) for school principals, and effective 
strategies for managing legal risk Permission was given by the principals to tape record the 
interviews and transcripts were prepared for the analysis Confidentiality was kept by not 
identifying individual participants and not teveahng to participants who took part in the project 
This study was exploratory and so the findings here are only indicative of the current view s about 
schools and the law and what can be done to avoid legal risk The principals interviewed are 
refened to throughout this paper as ‘Participants’ A Singaporean principal is termed SP' while 
an Austialian principal is referred to as an ‘AP’

These two jurisdictions represent quite different appioaches to the governance ot education 
For a long time educators in Singapore experienced a high level of protection from legal actions, 
either from the public’s ignorance of their rights or from the Ministry of Fducation s inters ention 
before any case went to court In fact, the first civil case brought bv parents against the government 
foi negligence and breach of the duty of care was decided by the Singapore courts as recently as 
11 September 2007 ' Educators m Australia on the other hand are more exposed to legal risk 
and experienced their first school-related negligence case in 1910,6 where a teacher was held to 
be negligent when he failed to provide a student w ith adequate safetv instructions concerning the 
carrying of a beakei of diluted sulphuric acid

III Legal Responsibility - How it has Changed

‘Legal responsibility’ is that ot providing the light env ironment and support for educating the 
child This is presumably the starting point for any school But the notion of legal responsibility 
has changed over the years according to the \ lew s of all Participants The follow mg statements 
by one SP and two APs sum it up succinctly

SP Day ! teachers no such thing as legal issue Never know about it In the 80 s, 
v\ hat legal issues ’ Just do and nobodv ^ues

APs As a beginning teacher i didn t have much knov\ ledge of education law and I also 
believe that the need to know was not there there is a greater willingness b> the 
community to challenge the school over a range ot issues

It has been argued by Mavvdslev and Cumming that the gradual increase in judicial opinions 
and legislative enactments involving schooling issues supports the argument for a new field of 
law known as ‘Education Law’ Even as far back as 2001 the then Deputy Director General of 
Education in Queensland, Professor Roger Slee made the point that [t]he study of education law 
is a central requirement for the profession as a w hole’s It is also argued by Stew art and Knott that 
the law has increasingly come to be ‘used by and to affect people and institutions in more direct 
wa>s and is not simply confined to lawyers g The prevalence of the consideration of law in all
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areas of life necessarily leads to significant changes to ‘structures, attitudes and procedures’10 in 
many organisations in the community, and schools, as a microcosm of society, are at the forefront 
of this. It is also noted that managing legal issues has led to stress-related illnesses, with one study 
citing 78% of principals indicating that it had caused them stress.11 A principal in the same study 
commented:

It would appear in most situations the buck slops w ith the principal. This adds considerable 
stress to the point that one should seriously consider banning all sport, all excursions, all 
school social dances etc A balance needs to be found and a more common sense altitude 
towards responsibility 12

With the legislative and regulatory demands placed on the teaching profession, the need 
for legal literacy becomes essential for school leaders. As pointed out by two SPs when asked if 
principals need to have knowledge about legal issues:

1: Yes, so that they will not be so frightened. 1 think know ledge is powerful, because
you will not be threatened with baseless cases.

2. We need to know enough to make good decisions, to understand, to undergird the 
kind of decisions that we make.

Similarly, an AP had this to say:

Legal responsibility, e.g. duty of care, has been lifted, may be not m the legal sense, but 
in terms of community expectations and community understanding - there is a greater 
willingness to challenge schools over a range of issues than once was. There is a need, 
therefore, to understand the legal issues and even legislation that affects the school and to 
have the discernment to strike a balance in ensuring teachers understand obligations and 
accountability, but yet not creating a fear that stops teachers from doing anything.

In this study, some of the perennial legal issues that affect schools and school leadership are 
explored through the interactions with the Participants, and arguments are put forward as to why 
Education Law should be an important component in leadership and teacher training.

IV Legal. Issues Encountered by Principals 

A Personal Injuries
Like Australia, the law' of negligence in Singapore is largely based on English law and for 

a cause of action to succeed, three elements must be satisfied: the defendant owing the plaintiff' 
a duty of care, breach of that duty, and that breach must have caused the damage or injury to the 
plaintiff. The most common area of negligence law' encountered by the Participants was that of 
supervision and student injuries. In Australia, since the case of Commonwealth v Inlrovignen in 
1982, it has been established that educational authorities owe their pupils a non-delegable duty 
of care. To describe the duty of a school authority as non-delegable does not mean a duty that 
extends beyond taking reasonable care to avoid a foreseeable risk of injury; it is simply to say 
that, where reasonable care is not taken to avoid a foreseeable risk of injury, the school authority 
is liable, notwithstanding that it engaged a ‘qualified and ostensibly competent’ person to carry 
out some or all of its functions and duties.14 In a study conducted in Queensland by Stewart,1' 
these negligence cases covered mainly the area of supervision, involving a wide range of school 
activities, such as before and after school supervision, school excursions, sports and classroom 
management. The Participants felt that the attitude of parents towards incidents in school has

Priwu’ais a\d Lion Risk Co\trasti\o Pi nspumis 57



indeed changed There is a greater demand for accountability and a greater awareness ot legal 
rights This is what one AP had to say

Previously when a child falls and the school calls the parents paients will simply say Oh 
dear oh dear we II take him to the doctor s But now they have a very different view of 
incidents like questioning whether it is the school s fault

Similarly, a SP commented

Student injury the) 11 be eery unhappy and they will always threaten you know ‘Have 
you investigated negligence’ There s this threat And if they find that the school has not 
done its job How can this happen’ is usually the question It the school has not done its 
job it will threaten to rear its uglv head I think they are usually alright especially if you 
take all the proper remedial action only of course when the child is not seriously hurt 
When she s seriously hurt it s very different

The statements suggest that the presence or absence of negligence seemed to be the determining 
factor as to whether litigation might arise for injury to students in school 11 supervision were 
provided and standard operating piocedures were in place to ensure safety, then it would be more 
difficult to establish negligence

According to the Participants, the effect of this change in attitude is that they (school 
principals) spend a large part ot their time filing accident reports and supervision records and 
conducting interviews with teachers and parents about the child’s injury In the area of peisonal 
injury, schools have become very wary of possible litigation for any negligent conduct by the 
school But interestingly, some SPs believe that if educators adopt the principle of ‘acting in the 
best interest ot the child’ in all that they do, parents will be understanding and will not take any 
legal action against the school By ‘acting in the best interest’ these SPs are referring to ensuring 
that the welfare of the children is given priority at ail times This view is arguably naive, as 
often the seriousness of any given injury will determine the type of action taken by parents For 
example an AP cited a case where the parents of a student pursued litigation against the school 
sevetal years after the student had left the school for an incident involving a mini-trampoline 
while their child was a student of the school The case came up because the boy (now a man) had 
a limp in his bioken ankle as a result ot tne incident Thus, as rightly telt by most SPs and APs, a 
sound risk prevention management system must be m place to avoid litigation One AP said ‘We 
are all very aware of the possibility ot complaints or legal action if we get this one wrong and 
a SP was of the view that ‘the few understanding ones may more be the exception than the rule 
Urn increasingly w e have parents that are better educated and I think my guess is that they w ill 
understand and know their legal rights better But, not surprisingly, educators are often uncertain 
ot the standard of care expected of them by the courts

A welcomed decision in this respect was heard m the case ot Trustees of the Roman Catholic 
Church for the Diocese of Canberra and Goulbutn i Hadba (2005)i( (Hadba) In this case the 
majority of the High Court judges held that it is not reasonable to have a system m which children 
are observed during particular activities or every single moment of time, as

it is damaging to teacher-pupil relationships by removing even the slightest element ot 
trust it is likely to retard the development ot responsibility in children and it is likely to 
call tor a great increase m the number of supervising teachers and m the costs of providing 
them
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They also agreed with Spender J, who, in his dissenting judgment at the Court of Appeal stage, 
said that to require a supervision system that is free of any risk ‘is a requirement of unrealistic 
and impractical perfection. It is bom of hindsight. It offends the standard of reasonableness. It 
amounts to the imposition of the responsibility of an insurer’.

This is a timely case, which provides Australian and Singaporean schools some guidance on 
the standard of care required by the courts where the supervision of students is concerned; and 
the standard is one of reasonableness, and not one that requires schools to ‘insure’ the safety of 
students.

B Bullying
Many cases, both in Australia and overseas, have shown that litigation for bullying mainly 

arises if a school, having knowledge about the bullying, fails to take reasonable care to prevent 
foreseeable risk of injury. It is now'also recognised that this duty extends not only to physical injury 
but also psychological injury.18 In the case of Cox v. Stale of New South WalesC it was alleged 
that the Education Department advised the plaintiff that ‘bullying builds character’ as opposed 
to taking the necessary steps to stop the bullying. In Oyston v St Patrick’s College•" (Oyston), the 
College had a good anti-bullying policy, but as a result of its inadequate implementation of the 
policy, the court held that it had failed to meet its duty of care. The College relied on the High 
Court’s reasoning in Hadba that the duty of care should not be ‘a requirement of unrealistic and 
impractical perfection’. However, on the evidence, the Supreme Court in Oyston found that the 
school failed in its duty because

[wjhat was required of the College was not a system of impractical perfection. Rather, 
what was required was the practical implementation of its own system, to bring ongoing 
bullying to an end and to monitor the victim to ensure such behaviour did not continue.
That, it failed to do so :i

The school appealed against this decision in the NSW Court of Appeal and the decision 
was upheld.32 The court found that the plaintiff had been subject to ongoing bullying which the 
College was aware of, and had failed to take reasonable steps to bring that conduct to an end.

The Participants in this study indicated a similar perception, in that litigation should not arise 
for bullying in schools if the schools are managing the bullying well. All also agree that there 
is now a more subtle and insidious kind of emotional bullying, and that is cyberbullying - the 
‘newest breed of bully’.2’ A cyberbully is one who can reach his or her victims simply with the 
click of a mouse, and who can often escape from any legal or disciplinary consequences. Schools 
are placed in a difficult position, as they do not see themselves legally able to discipline students 
for internet offences occurring outside school.24 This sentiment is reflected in the statement of a 
SP:

I can’t do very much about that, but w e do when it gets very bad. Sometimes w e call them 
in, the children and the parents, we just infonn them. It’s not a discipline case because we 
are also worried because it took place in their home computers, so what action should we 
take?

The Participants from Australia, however, took a different view on this. Although a lot of 
incidents happen outside school and on weekends, they believe it is still a disciplinary issue. One 
AP said:
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I had a case where a child was suspended forcvberbullymg Parents argued that it occurred 
outside school so the student should not have been suspended (not school s business) but 
my counter argument was the matter was initiated at school so it was the school s business 
even if the bulging occurred at night

In a survey of 218 Queensland teens Associate Piofessor Judy Drennan of Queensland 
University of Technology found that 93 6% claimed to be victims of mobile-bullying Although 
we do not know the extent ot cyberbullymg m Singapore the fact is that the advancement of 
technology provides an avenue for bullying to take place insidiously outside school and outside 
school hours School leaders everywhere w ill need to be prudent in looking for ways and strategies 
(or even cieate new policies) to deal with cyberbullymg, especially for out-ot-school incidents, 
where there is a potential impact on the school environment

With the widespread occurrence of cyberbullymg it would be reasonable to expect schools 
to have some form of anti-bullying policy that targets cyberbullymg specifically ' Whether such 
policies extend to outside school grounds or hours depends on the school’s preparedness to bring 
into existence a duty of care where otherwise no duty of care would have been owed

C Behaxiour Management
Corporal punishment in Australian state schools is either prohibited by way of policy or 

by legislation In its place schools are required to develop a Responsible Behaviour Plan tor 
Students In Queensland coiporal punishment in state schools was abolished as a policy m 1995 
but private schools could still administer it Corpoial punishment is not banned m Singapore but 
schools are given strict guidelines by the Ministry of Education on how and when to administer 
it It is interesting to note that though education policy is used to curb corporal punishment, the 
common law defence of Reasonable chastisement is arguably available to teachers For example, 
a magistrate m the Gold Coast Queensland dismissed an assault chaige against a teacher who 
admitted to slapping a Year 8 student citing the lecognition of ‘domestic discipline that allows 
a teacher to use reasonable force by way of correction discipline management or control 8

Although corporal punishment is not a viable option when disciplining students the 
Participants do use suspension and expulsion albeit an extreme strategy as another means of 
school discipline The Participants expressed the view that, though thev may face challenges 
when using this method of discipline, generally, parents back down when it is evident that the 
school has adheied to the discipline polity and there is evidence to support the school s actions 
A SP had this to say

Our handbook rules are very clear ft vou choose to come to this school vou have to 
agree to what is said in the handbook the consequences of thur actions are defined 
very clearly and made known to all the students This is important There s no excuse to 
say that they are not aware that this action will be taken against them even in a primary 
school

A stark difference between the two jurisdictions in the area ot suspension and expulsion is 
that none of the Participants in Singapore mentioned the term ‘due process’ in their responses 
There is an assumption that, once the school rules are broken the school has the prerogative to 
impose the punishment Presumably the offending child is punished because his or her action 
has a negative effect on the school as a whole But one would have thought there is a need 
foi school leaders to strike the balance between providing a sate environment for the whole 
school community and a child s individual rights m relation to natural justice and due process
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In Australia, each jurisdiction has its own legislation and policy to guide the issue of suspension 
and expulsion. Legislative provisions set out the grounds allowing this action to be taken, the 
procedure to be followed, and where the final power to suspend or expel a student lies.29

D Educational Negligence
It is an accepted fact that schools owe students a duty of care. Generally, this duty of care 

refers to taking responsibility for the students' physical well-being (and even emotional well­
being where bullying is concerned) while they are in school, and negligence in doing so may 
result in liability. Arguably, the same duty of care should include looking after the educational 
needs of students as well. The question put to the Participants was whether they perceived a 
possibility of parents making legal claims on the basis that their children did not achieve expected 
educational outcomes due to poor teaching. Two interesting points of view emerged from this 
question.

First, the Participants believe that there is a heightened awareness about academic 
achievement. In Singapore, schools are being ranked accoiding to academic results; and in 
Australia, the first national literacy and numeracy testing was conducted for Years 3, 5. 7 and 9 in 
2008, and schools can now gauge how well students are performing against national benchmarks. 
One SP summed up the view of some Participants by saying that schools ‘need to be ready for 
that very thing about poor teaching’.

Although it was felt that claims based on incompetent teaching may not be at the forefront 
of the state school system compared to the private and independent system, where parents pay a 
fee and hence expect certain results, it was still felt that the state system is not immune from this 
either. As one AP pointed out:

I think the same thing will happen in the Stale system. There is an expectation that we 
have to provide high results. I suppose that could be happening in the primary school 
where they can see a child is failing but still get promoted to the next level. I hale to see 
my daughter or son go through that in that they are not achieving, but are being thrown 
through as if they are in a sausage machine.

As far back as the early 1980s, the now retired High Court judge, Justice Kirby, noted that 
it was anomalous that teachers and educationalists do not owe a legal duty for the intellectual 
development or advancement of a student, even though that is the main reason for a child attending 
school."50 Williams55 has listed a range of examples where a school authority could potentially be 
liable for negligence in teaching:

It has been variously suggested that the failure to leach a novel prescribed in the English 
curriculum (an event that has apparently occurred in one stale on at least two occasions), 
the careless or incorrect assessment of a student’s performance in tests and examinations, 
the incorrect classification or placement of a student, the improper diagnosis or improper 
treatment of a learning disability, or the failure to develop and implement a remedial 
program for a student known not to be achieving the appropriate level of competence, 
would seem to be the type of teacher behaviour that an Australian court might reasonably 
accept as the basis for an action framed in terms of educational negligence.

Admittedly, the difficulty of establishing the breach of duty of care in the context of 
educational outcomes, and the causal link between such breach and the consequential loss to 
the child, would limit cases of educational negligence to exceptional situations. Nevertheless, 
‘though such actions are likely to be exceptional, the very possibility of an educational negligence
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action may however, m itself operate to promote the highest possible professional standards 
among professional educationists’

In sur\eying the international trends and the developments m Australia Justice R Atkinson 
of the Supreme Court of Queensland, m 2002, was of the view that educational authorities will 
not

be able to rely on the policy reasons used in the Lnitcd States to avoid liability for 
negligence m the provision of education If such negligence can be isolated as a cause 
of measurably interior outcomes for students then it seems to me that educators and 
educational authorities are likely to be held liable m much the same way that they have 
been held liable for physical injuries to children under their care and control '

Almost six years after Justice Atkinson’s statement a case was indeed filed in a Victorian 
court by a father who claimed that his Yeai 12 twin bovs did not achieve the academic results 
that were expected to be attained by an elite private school The fathei claimed that in light of the 
appalling Year 12 results the fees paid were excessive and unnecessary He sued the school for 
the repayment of up to S400 000 m fees paid from kindergarten to Year 12 4

In another case in 2009, parents ot four children were sued for outstanding school fees 
but counterclaimed against the school for the school’s failure to ‘address or correct’ problems 
with one of their daughters’ academic work ultimately leading her to underperforming in the 
2006 Highei School Certificate ’ In 2012 a student and her mother brought a claim against a 
school alleging that the school had failed to prov ide the academic support the student needed and 
resulting m her not being able to study law at the University ot Sydney (The claims that are made 
in these cases are generally based on misleading and deceptive conduct or false representation, 
rather than common law negligence Nevertheless they reinforced the point made by judges and 
academics that parents are increasingly expecting a high level of professionalism m the delivery 
of education

The second interesting point of view arising from this area came from the Participants 
m Singapore It was highlighted that since the Ministry of Education’s method of evaluating 
teachers aims at removing under-performing teachers from the s>stem complaints of poor 
teaching should decrease A SP said

now wc have a process of getting rid of poor teachers vou know Now we have this 
shall wc sa> our new appraisal system and this appraisal svstem will weed out all the 
teachers who are not performing the D grade the L grade and so on 1 hev will slowly go, 
you see I think complaints about poor teaching will decrease

One might take a contrary stance Paradoxically while the intent may be to define teacher 
performance as objectively as possible m order to weed out poor teachers (and reward the good 
ones) such measures of perlormance may piovide a cleat indication that unacceptable standards 
(for example a D grade) are tolerated Defining standards can actually backfire especially if the 
data becomes available to those outside the domain of evaluator and evaluated Further this belief 
does not address the issue of what constitutes ‘weak oi incompetent’ It is an over-simplified 
view that overlooks the context of increasing demands from all quarters on the profession and a 
job that is no longer confined to providing instruction in the classroom In the context therefore, 
of a multidimensional remit (i e that teachers and educators do far more than stand m front ot 
a class ot 30 or 40 childien) how does one evaluate perlormance and give relative weightings 
to the various dimensions1 That difficulty aside although it may not have been an immediate
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concern to the Participants and other educational leaders, the notion of ‘educational negligence’ 
may need to be treated more seriously than it currently is.

E Sexual Misconduct
One of the consequences of globalisation is that, with the permeability of communication 

and information, attitudes concerning sexual values have shifted. Society has become more 
‘open’ and sexual misconduct in schools is beginning to be a worry for school leaders. One AP 
had this to say:

The data shows it is increasing and the nature of it is changing in terms of female adult 
and male students - that dimension has changed. The values have changed. It’s so sad.
Recently, two brilliant teachers l'\e worked with have been arrested this year.

A SP says the same:

But we arc taking in a lot of teachers in big hoards Hoard after hoards coming in. (Sigh)
Very worried you know. 1 tell you what, arc they cut out foi teaching 01 not. I mean, 
morally, how do you judge? For example, this teacher leaching for 3 years, started to have 
sexual relationship with children. I remember, he was. .was jailed? Third year only, you 
know. Thai's what I mean. Quite frightening, you know. In my time, never heard of this.
Only recently Yes, teacher sexual misconduct. Quite worrisome.

Whether or not the Participants had experiences of dealing with sexual misconduct incidents, 
they were all very cautious about issuing instructions to teachers when it came to interaction 
with students. It was observed that some young teachers are only a few' years older than their 
secondary or high school students and it can become very tempting for them to be over-familiar 
with students. The difficulty lies not so much in the blatant sexual misconduct of teachers, but 
rather in the innocent friendly touching of students by teachers, or w'here teachers knowingly 
have relationships with students outside school hours. Those situations put school leaders in a 
quandary.

An interesting point that emerged from the research is the question of whether the school 
authority would be liable should students be sexually abused by a school employee. In the 
Australian case of Leporc,3S the High Court was reluctant to impose a non-delegable duty of 
care on school authorities for an intentional act of an employee. A non-delegable duty of care 
involves the imposition of strict liability upon the person or organisation that owes that duty for 
‘foreseeable harm’. In other words, it is a liability that the person or organisation must assume in 
the event of injury, even if it had engaged a qualified and ostensibly competent person to carry 
out some or all of its functions and duties. In the case of vicarious liability, an employer (for 
example, a school authority) will only be liable if the offending act of the teacher w'as authorised 
by the school authority or if the act was within the scope of the teacher’s employment. The real 
issue here, therefore, is whether the unauthorised acts of teachers can be said to be so connected 
with the authorised acts that the school authority that employed them should be held vicariously 
liable; for example, requiring teachers to go on a school trip with Year 12 students. A related issue 
is: W'here a teacher has been charged with offences of sexual misconduct or is being investigated 
for the same, to what extent does the school authority or board have a duty to notify parents 
of the teacher’s conduct? Recently, there was an outcry in Adelaide by parents for the lack of 
transparency in such cases.’9 As a matter of public interest, parents are naturally anxious to know 
if the sexual misconduct occurred over a period of time and where the teacher had previously 
worked. But this has to be balanced with the teacher’s right to privacy in his or her identity before
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the allegations are proved These are complex issues and are outside the scope of this paper but 
the point is made that school leaders must recognise the issue ot sexual misconduct m schools 
and take the necessary precautions to prevent sexual abuse ot students h> both teaching and non­
teaching staff As rightly stated by Russo,40 it educational leaders are conscientious m devising 
clearly written policies to address issues ot sexual misconduct, and in informing all educational 
personnel, including students staff and volunteeis. ot the standard of behaviour that they are 
expected to display the less likely they will have to deal with litigation in this aiea

F Students with Special Needs
In Australia legislation is enac ed to ensure that children with disabilities are not 

discnminatorily excluded from schools, and that equal opportunity and access are provided tor 
them Singapore, on the other hand, does not have similar legislation, and children with physical 
or intellectual disabilities are exempted trom the compulsory education provisions Hence, the 
policy m Singapore is one of ‘inclusive education’whenever appropriate and feasible, w ith special 
education schools (run by voluntary welfare organisations) being the mam providers of education 
for children with disabilities4® The SPs indicated that although there is a general acceptance 
and satisfaction with the current arrangement there is an increasing demand tor special needs 
children to be mtegiated into the mainstream classroom

Parents in Austialia are generally know ledgeablc about their rights m this area, as well as w hat 
is required by legislation tor schools to do Thus, according to some APs, 'the threat of litigation 
m this area will always be there' One AP also went as far as to say that some schools are not 
piepared to suspend oi discipline a child with disability m case it is construed as discrimination 
Other APs go out ot their w a> to prov ide for special needs

The educational rights of special needs children require special provisions to be made 
by education providers In Australia, the education ot children with special needs is built on 
the philosophy ot inclusion (mainstreaming) as reflected m the legislation and policies of the 
vanous States4 Singapore, however, has taken a different line, and while the prevalent discourse 
internationally has placed some pressure on Singapore to move towards more inclusive policies, 
there is little evidence to suggest that the current policies have seuously compromised the 
education of children with disabilities That said, the government is now more acutely aware 
of the need to respond to the wishes of parents and it is likely that the incremental changes ovei 
recent veats will change the policy landscape quite noticeably

G Family Law
In both Smgapoie and Australia, family breakdowns are on the rise and teachers are 

experiencing an increased amount of exposure to the legal consequences ot divorce and separation 
A SP recounted hei experience

I had one case where a parent expected me to settle a custody issue by not allowing the 
father to have access to the child I sought advice from the legal department tn MOt and 
was told I could not get involved as long as the school has not received a court order

An AP commented

I ve encountered manv tamdy law issues paients who have split and in the process ot 
splitting parental access or lack of access one parent wanting to know and the other
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parent not wanting the other to know etc..-Two or three limes I’ve ended up in court to 
give evidence.

Teachers and principals are dragged onto the scene when disputes arise between parents 
concerning enrolment, school attendance, collection of children and the sharing of information.4’ 
Sometimes, teachers are confronted with orders that can affect a parent’s contact or authority over 
a child, such as ‘family protection orders' and 'child welfare orders’. At other times, teachers have 
to deal with situations where parents deliberately breach court orders, as in the case of a parent 
abducting a child from school contrary to a residence or contact order. In all these situations, 
teachers are required to act in accordance with the parents’ legal obligations created by the court 
order. School staff confronting these issues therefore feel an increasing need to be aware of all 
family law orders that relate to children in their care.

This area of law' is and will be constantly changing as more emphasis is put on the rights 
of the child. As teachers spend a significant amount of time with students, teachers’ continued 
involvement with family law will be inevitable.

V Implications

All the participants were asked if they thought school principals should have a knowledge of 
the legal aspects of education. The answer was a unanimous ‘yes’, but the reasons differed. It was 
observed by ail the Participants that there is an increase in the influence of law' on school policies, 
and that legal matters caused more stress than they had in previous times. Reasons given for the 
need for such knowledge were that it may help them to make judicious decisions, deal effectively 
with legal issues and filter that knowledge to the staff so that teachers need not be distracted 
from the important job of teaching. Thus, knowledge of legal issues puts educators in a stronger 
position when confronted by problems that could have legal consequences.

Tw'o other reasons emerged from the interview's. First, parents are more knowledgeable 
and vocal about educational issues, so principals should be equipped with at least an equivalent 
level of knowledge. There is no excuse for being ignorant about the law. Second, there is an 
accountability issue. As suggested by one SP, it is not only limiting to make decisions concerning 
legal matters without any background knowledge:

Principals need to have knowledge about legal issues so that they will not be so frightened.
{ think knowledge is powerful, because you will not be threatened. I mean like baseless 
cases, your intellect, you know, will tel) you it’s rubbish or not logical sounding, so you 
need to know;

but it is also potentially dangerous where children's lives are concerned. Thus, as aptly summarised 
by an AP:

A Principal who doesn’t have knowledge is foolish. There is a need to have knowledge 
simply for self-preservation. You also have a moral obligation as a human being to preside 
o\ er and ensure the best outcomes for every student in your care. The ramifications are too 
big... There is an extremely strong link between education and law.

In Singapore, since the first civil case against a school was brought in 2007, a new tone 
has been set for managing legal risks in schools. School leaders cannot now hide behind the 
ubiquitous disclaimer, ‘It may happen elsewhere, but it won’t happen in Singapore’. Singapore 
now has its own precedent in terms of the standard required of a school when exercising its duty 
of care; and, additionally, lessons can be learnt from cases heard in other countries if schools
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are serious about averting legal risks Similarly, m Australia, as observed by the APs, there are 
greater demands tor accountability and a greater awareness ot legal rights The conclusion one 
can draw from all this is that the position with regard to education has changed Schools need to 
be prepared to meet challenges, complaints or feedback from their stakeholders, and work within 
boundaries of what is acceptable to these stakeholders

VI Major Areas of Concfrn

From their experience, the Participants were asked what they thought were the major areas 
of concern relating to schools and the law that would likely emerge in their respective systems

The major area of concern identified by the all the Participants was that of ‘safety and 
negligence’ As educators acting in loco patentis or as professionals skilled m their particular 
tiade, it was felt that accountability for student safety is fundamental, even non-negotiable 
The importance of this issue arises from the change m the way the typical school day unfolds 
Previously, students were usually desk-bound and involved m simple and relatively harmless 
activities Students nowadays participate m many ‘high risk' activities and excuisions As a 
result, school leaders need to carry out risk assessments and plan activ ities well in order to av oid 
any possibility of negligence As rightly pointed out by an AP

So we can take tuie of safety issues to the best ot our ability but, 1 mean accidents happen, 
ev en w ith our best intentions to protect the child

And this was the attitude of a SP who summed it up with iesignation

If you are frightened into not doing anything because of the tear ot litigation, then you can 
close shop no education

But injury to students may not always result from organized activities One SP’s comment 
- ‘something happened to the child, but it had nothing to do with the school ’ - arose fiom 
a suicide case m her school m which the parents alleged that the school was negligent m not 
informing them immediately that their child had admitted to stealing a hand phone 44 This case 
highlights the fact that the area of negligence is not limited to physical injury, but could possibly 
extend to psychological safety, such as dealing w ith bullies and cyberbullies, or informing parents 
of potential suicidal tendencies where such tendencies are exhibited

After safety and negligence, there v as a mixed response as to the other legal issues that might 
take prominence in the near futuie Some felt that incidences of sexual misconduct amongst 
teachers will continue to rise, while others were more concerned w ith behav lour management and 
bullying There was also a strong view by some Participants that student attainment rathei than 
academic results will be an emerging concern They were, in essence, referring to the notion of 
educational negligence as an AP commented

An emerging one is school accountability as far as quality of education is concerned This 
is especially so in the higher tees school Over time it will become more of an issue

Similarly, a SP believed that, although this is not an issue now, it may be a question of time 
befoie it will become a problem

Poor teaching at the moment I believe it s not a problem partly because our systems are 
pretty rigorous but again with the higher expectations from parents 1 think it s a question 
of time where parents will just walk in and say 'my child is not getting these grades 
because of your' poor teacher 1 think we need to be prepared for that
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This exploratory study has shown that there are indeed many legal issues that school 
principals are concerned about and have to deal with in addition to their other defined roles. Many 
suggestions were therefore put forward by the Participants as to how they might deal effectively 
with legal issues and develop legal risk strategies to strengthen their professional roles. These 
suggestions are grouped into three categories - the training solution, the guidelines solution and 
the relationship solution.

VII Managing Legal Risk

It was clear from the conversations with the Participants that proactive strategies should be 
taken to reduce legal risk, and ideas were put forward about the types of strategies that would 
be effective. There was no uniform answer, but the prevalent viewpoints are summarised below, 
with some Participants indicating that these strategies should be ‘bundled' together to make a 
workable and complete solution, while others clearly expressed a preference for a single strategy, 
which, they argued, would obviate the need for other strategies.

A The Training Solution
The most common suggestion was that of Training', and since it is of critical importance that 

leaders are well trained, it was felt that principals should be the first to receive instruction on legal 
issues. It was also felt that trainee teachers should undergo some basic modules on ‘education and 
the law’, w'here a broad overview' of the essential legal issues and legislation are covered. Very 
often, beginning teachers are briefed about their code of conduct but have very little knowledge 
about legal issues, and, in a given situation, may act in a w'ay that leads to legal consequences. 
The training process for both school leaders and teachers should also be supported by continuing 
professional development, such as conferences, forums, workshops and seminars. While these 
opportunities are more readily available for principals and teachers in Australia, training about 
‘education and the law’ in Singapore is ad-hoc and limited only to principals.

Interestingly, some Participants were of the view/ that training should impart not just 
knowledge but also skills, such as mediation skills. One AP said:

They need to be aware of the emironmem in which they work They also need to ba\e 
the skills to defuse a situation or give the actual bases before it escalates. Therefore, the 
knowledge and skills are both critical as they will save us a lot of grief further down the 
track.

Finally, it was felt that training should be complemented by school leaders being aware of 
trends in their own country as well as overseas in terms of where litigation is going, and being 
familiar with legislation and policy relating to education. By having the ability to make good and 
sound decisions, school leaders can limit the possibility of legal challenges or potential claims.

B The Guidelines Solution
According to this solution, the real key to running a relatively ‘risk-free’ school is to have a 

strong principal, one w'ho will give clear instructions and ensure compliance. Principals should 
spell out behaviour policies and disciplinary procedures to teachers and pupils, and make them 
aw'are of the correct courses of action; and (his includes protocols for dealing with bullying. 
Principals should also constantly reinforce them, and should publish safe working guidelines and 
inform all those involved about them, because more and more outsiders are becoming involved
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m school life Staff meetings and student assemblies to review safety rules will also help, and the 
school should identify the particularly dangerous problem areas, like P F facilities and workshops, 
and then monitor them closely Standaid Operating Procedures will help in averting risk, and 
schools should identify hazards and assess the risk of accidents occurring These assessments 
should then be carefully documented and regulatly reviewed

This solution has a strong emphasis on procedures It is about ensuring that there is a system 
ot guidelines in place that can influence people’s actions It is also about strong leadership and 
ha\ ing principals at the helm who will ensure theie is no ambiguity when teachers have to make 
decisions that could involve hazard However one AP pointed out

Guidelines and training must work together (-facing documentation but no training is 
useless and \ iee \ ersa

Thus, for there to be sttong principals, educational management and leadership needs to 
feature prominently In Singapore principalshsp preparation is arguably taken more seitously than 
probably any other country Enormous resources arc allocated by the government to management 
at all levels in the school, and this has been going on since the 1980s, with tailored training 
tor piinupals. heads of department, subject and year heads, and for those m senior teaching 
positions In 2000, the government decided to fund principalship preparation at an unprecedented 
level Those \ice-principals and senior education officers who had been identified as suitable 
candidates toi principalship were taken out of then schools toi six months, on full salary, and 
given intensive training, part ot which included visiting schools on the other side ot the world 
Most ot them were posted as pnncipals at the end of the program, and they were largely so 
successful at operating in the new paiadigm ot innovation that the government, after intense 
scrutiny and evaluation, continued to invest m the training

Singapore has given considerable attention to well-defined policies and guidelines The 
Ministry ot Education has thought through a whole range ot procedures, such that principals are 
geneially clear about how to respond to almost any situation Further reporting stiuctures are m 
place to accommodate those instances that are more ambiguous in nature and that require new 
precedents to be set

There are, of couise, dangers in relying exclusively on guidelines and m attempting 
to cover all eventualities, there can be a proliferation of policies, which may only serve to 
contuse Additionally, there is the problem that rigid protocols may stifle the sort of creativity 
and innovation that educators ate urged to engender, but in an increasingly litigious arena of 
education it is a price that probably has to be paid

C The Relationship Solution

This is an interesting solution, in that the key to managing legal risk lies in the quality of 
human relationships Schools should, for example keep m regular contact w ith parents and keep 
them intoimed, and should look aftei the welfare of teachers Also, if educators keep the best 
interests of children at heart, they will lessen the chances of legal nsk, because as one SP said, 
‘No judge is going to condemn you if you aie doing things for the children's sake’ Some training 
too m mediation skills will serve to enhance lelationslnps

Another aspect of this solution is that of principals establishing a close relationship with 
district officers and superintendents The reason given is that these people are placed in a position

68 V/t i Kim Tm



to provide support and they are able to access information more quickly. It is therefore critical that 
principals have open channels of communication with their support officers.

VIII Conclusion

As highlighted in the introduction, schools in Singapore had for a long time been sheltered 
from managing legal risks. This is because the government’s stance was that any push for rights 
had to be balanced against the nation’s need to preserve political and cultural autonomy.4’ This 
stance took a dramatic change from 2003 when the government issued a report entitled ‘The 
Remaking of Singapore’ which altered the rules of engagement and increased the avenues for 
expression.40 In Australia, although the first school injury related case was heard in 1910, legal 
issues in education have only been developing since the 1970s when changing attitudes, greater 
demands for accountability and greater awareness of legal rights became apparent.47 Although 
the Singapore and Australian systems are different socially and culturally, this paper has found 
some commonalities of view among some principals concerning legal risk in schools and the 
management of it. While there are differences in opinion in relation to the piovision of special 
needs and behaviour management, a common theme came through very strongly about the need 
for principals to acquire a professional knowledge of the law impacting school administration. 
‘We need to know enough to make good decisions, to understand, to undergird the kind of 
decisions that we make’, said one Participant.

The basic knowledge needed here would include that about relevant legislation, common 
law, criminal law, family law (in particular, custody issues) and grievance procedures. Perhaps a 
good way to start is to set up a platform for principals to share stories of incidents and the coping 
strategies adopted. As noted by a SP, ‘My knowledge I think is quite high as a principal because of 
my own brushes with the law. I learnt the hard way’; and by an AP, ‘My knowledge and expertise 
is much higher than the teachers’ because I have to deal with most of it’.

These statements confirm the observation of Stewart48 who highlighted the comments of 
Kowalski and Reitzug49 (1993) that professionals are guided by ‘an embedded, tacit knowledge’ 
which is based on ‘an implicit repertoire of techniques and strategies for handling situations' that 
evolves over time. A good starting point would be for school leaders - heads of department, vice­
principals and principals - to work closely together in the same school to develop such a range of 
techniques and strategies. These experiences would be invaluable when principals come together 
to share their knowledge.

Keywords: principals; legal responsibility; legal issues; managing legal risks.
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