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The advent of mobile phones has created new challenges for schools in maintaining student order and 
positive learning environments. The approach taken in many countries is to de\ elop policies on phone use 
by students that address whether students may bring phones onto school sites, limits on their use on the 
school site, and consequences for breach of policy—including confiscation and student suspension. This 
article considers policy in general, in Australia more specifically, and in the absence of any Australian case 
law, turns to the US to examine statutory and policy directions and case law on student challenges relating 
to mobile phones. Several issues in the US challenges are considered including, seizure of phones in public 
schools; accessing content stored on phones; constitutional challenges of invasion of privacy; and intrusion 
on parents ' rights in educating their child. The conclusion of the article is that, regardless of jurisdiction, 
sensible policies are necessary to direct schools and students in appropriate use of mobile phones in schools.

I The Impact of Technology on Schools: Students and Mobile Phones 

Rapid changes in technology and communication are resulting in changing issues for 
maintaining good order in schools, minimising disruption, and ensuring student safety. Appropriate 
and inappropriate use of mobile phones by students, in school and outside school, is one such 
issue being addressed worldwide.* The most serious misuses of mobile phones causing concern 
for educators involve uploading of inappropriate personal images, images of other students and 
cyberbullying.2 Misuse can result in criminal offences, with resultant import for students, or create 
civil liabilities if another child suffers harm as a result of such misuse of phones. More commonly, 
schools are concerned with potential disruption of mobile phone use to teaching and learning 
and the education of other students. What might be disruptive to good order or misconduct in 
many education systems, however, is frequently left to the discretion of school principals.’ In 
many countries, common interpretations of appropriate phone use have led principals to institute 
policies that incorporate either a complete ban on the use of mobile phones in school class time 
or on the carrying of mobile phones on school premises.4

Such policies are common in Australia across all schooling, that is, in government schools and 
nongovernment schools (Catholic and Independent). All schools, government and nongovernment,
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must comply with federal and state legislation to gain accreditation or registration and also to 
recei\e support funding The Australian federal and state and territory ministers of education6 
aie thus able to set overall policy expectations tor all sectors These ministets have endorsed a 
National Safe Schools Fiamewoikv\hich identifies the need for schools to have ‘[w]hole school, 
collaboratively developed policies, plans and structures for supporting safety and wellbeing' and 
‘[agreements for responsible use of technology by staff and students’,s which, m light of identified 
concerns, could be expected to encompass mobile phone use by students9 Thus while individual 
school policies may vary in Australia, the common expectation is that a policy addressing the 
issue of mobile phone usage will m place

Australian state and teiritory legislation and policy tor go\eroment schools delegate to 
government school principals responsibility for managing school discipline matters across a 
broad range of policy areas including phone use although legislation or guidelines may specify 
the nature and extent of punishments that can accrue ( General guidelines on school behaviour 
management detail procedures to be established at the school level that are more or less directive 
For example m Western Austialsa principals must have a strategy toi mobile phone use as part 
of the behaviour management planning, which must include

• making an order stating that the use of mobile phones by students m 
classrooms is banned and

• developing and documenting an appropriate use statement stating the rules 
regarding the use of mobile phones tn the school and the consequences 
students can expect foi inappropriate use 1

The principals may ban use of mobile phones anywhere on the school site, following 
consultation Students who use phones inappropriately are to be suspended p

Guidance for Queensland government schools more generally advises principals that they 
can ban anything likely to cause disruption to the education of other students Again, principals 
develop mobile phone policies including sanctions for inappropriate use 1 While not banning 
mobile phones from school most Queensland government schools advise students not to bring 
phones or to hand them to the administration office for secinity during the day Students may be 
suspended if principals determine grounds exist,14 including breach of mobile phone restrictions 
it in the policy, although such a suspension would be from 1 to 5 days As student suspension 
over misuse of phones is an internal school matter appeals by students are generally tieated as an 
in-school or departmental administratn e matter Students do not alw ays hav e a right to appeal for 
1 to 5 day suspensions,5 as some policy statements identify short suspension as not ‘punishment, 
but a strategy for negotiation of a satisfactory outcome for ail concerned' u Statistics on short 
student suspension for misuse of mobile phones are not available

Australian nongovernment school sectors prov ide similar adv ice to principals For example, 
a balanced perspective is piovided by the Catholic Education Office m Sydney On the one hand 
the Office notes that digital devices, including mobile phones, are to be used m a responsible 
manner, and that personal devices may be taken by school staff or contents accessed if there 
is a reasonable belief that there has been a breach of school rules or policy or a threat fo other 
students 1 On the other hand, and more nosifively, although not tiecessarily primarily tocu^ed on 
mobile phones, the Office identifies the potential role of digital dev ices tor learning,p noting that 
advances in technology mean that policies will never be able to anticipate all potential uses and 
misuses of phones and other digital devices and hence policies will always have to be general in 
nature Other nongovernment independent schools have policies that enable patents to authorise
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their child to bring a mobile phone to school, although again ‘strongly recommended]' that 
phones are handed in to the ‘office’ during the day14— phone use is banned during school hours 
and breach of policy can lead to confiscation.30 Nongovernment schools have greater discretion 
in the penalties imposed on students who do not follow policy.

In summary, most schools in Australia allow students to have mobile phones on school sites, 
recognising the security that they can provide for students and parents. Total bans on bringing 
mobile phones to schools have not been identified in Australian school policies, perhaps averting 
issues that are challenged in US case law. as discussed in following sections. The common 
approach to policies is that phones are not to be used in classes, are to be kept in lockers out of 
classes or handed in to administration offices, and not be kept on students’ persons. Disruption of 
classes by use of phones, and breaches of mobile phone policy may lead to confiscation.21 One 
‘prestigious’ private Australian school has been reported as banning phone use in the playground 
because of concern at the loss of social skills, not disruptive behaviour.22

The legal standing of these school policies has not been tested in Australian tribunals or courts. 
Schools in Australia, both government and nongovernment, expect parents and students to sign 
agreements on enrolment that students will abide by behaviour management and good conduct 
policies of the school, although the binding nature of these agreements may be contestable. It is 
in these policies, however, that statements about appropriate use of mobile phones, and school 
action if the use is breached, are contained.

When government schools are concerned that students have committed more serious misuse 
of phones, incidents are to be reported to higher authorities, students are to be suspended, and 
further penalties, including police contact, may result. Definitions of ‘serious misuse’ other than 
illegal or dangerous activities are not provided but may relate to criminal law offences. Students 
in Australia have been expelled for misuse of phones involving bullying or the uploading of 
inappropriate images.2’ School principals are still delegated responsibility to manage matters. For 
example, Queensland government school policy guidance states that

When principals become aware that these devices have been used to capture and distribute 
images of violence, malice, etc. and the images have been uploaded to a website, where 
possible, appropriate disciplinary action should be undertaken in accordance with the 
school’s disciplinary policy.24

The policy further states that ‘steps should be taken to seek removal of the material from 
the website ... [and wjhere footage or images have been distributed electronically, via Bluetooth 
functionality or in hard copy, school principals, once aware and where possible, should seek to 
stop distribution’,2-'’ seemingly placing responsibility on schools but also not classifying these 
actions as necessarily needing reporting.

The policy guidance docs not say how principals may become aware of such misuse, with 
guidelines for search and seizure, a common concern in US case law. Issues of confiscation and 
subsequent search of mobile phone content, potentially giving rise to further and more serious 
allegations of misuse than disruption, may raise legal issues of privacy and property rights. Case 
law is scant on what constitutes reasonable suspicion; it is likely in Australian schools that if a 
student challenged the right of a school to search or seize a student’s phone, the staff’and public 
interest would prevail over student interests.26 No Australian legal decisions related to school 
students and use or misuse of mobile phones have been identified, or appeals against the right to 
confiscate27 or search phones.
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A core difference between possible legal challenges in Australian and in the US is that 
Australian individuals are not provided with individual rights under the Australian Constitution 
such as those provided under the Amendments to the US Constitution. The two charters of human 
rights at state and territory level in Australia do provide for the right to ‘privacy and reputation’ 
including the right ‘not to have ... privacy ... or correspondence interfered with unlawfully or 
arbitrarily'/8 The rights provided in these charters do not override sanctions that may exist in 
other legislation,2'' such as school safety legislation.'0 In contrast to the US, Australian students 
do, perhaps, leave their rights at the schoolhouse gate.'1

It is useful to turn to the US to consider how courts address student legal challenges about 
school management of mobile phone usage. While, as noted, the constitutional rights of individuals 
in the US provide a different basis for student rights and mobile phones, the issues raised have a 
commonality worldwide. The following sections discuss US case law' that has already arisen with 
respect to such issues. As the case law is from the US, the terminology of ‘cell phone’ is used to 
be consistent with judgments.

II Introduction to US Context

Case law' regarding student possession and use of cell phones in schools is surprisingly 
limited in the United States, considering the high numbers of students who owm cell phones. The 
Third Circuit Court of Appeals observed in J.S. ex rel Snyder v Blue Mountain School District 
{\J.S.yz that ‘approximately 66 percent of students receive a cell phone before the age of 14. and 
slightly less than 75 percent of high school students have cell phones’.35 Most school districts in 
the US have a policy addressing the possession and use of cell phones on school premises. In 
many cases, the school district policies reflect state statutes prohibiting or limiting the presence 
and/or use of cell phones on school property.34 School policies prohibiting the possession and use 
of cell phones on school premises tend to view cell phones as contraband which allows school 
officials to seize cell phones in much the same way as they could seize illegal drugs, weapons, 
or alcohol. ’'

However, the extent to w'hich cell phones are contraband depends on the language of the school 
district’s policy.36 As far-reaching as the use of cell phone technology is in schools, it is surprising 
that the amount of litigation involving phone possession and use is still relatively limited. Legal 
issues tend to be fact-specific and reflect three factual patterns: whether a school district policy 
prohibits possession but not use, or both possession and use, of cell phones on school premises; 
whether examination of the content of cell phones messages and pictures, assuming that seizure 
was permissible, constitutes a violation of constitutional rights; and, whether school officials 
conducting or authorising seizure of cell phones can be individually liable. The discussion of US 
case law' in this article is divided into sections. This section lays the foundation for the discussion 
to follow. The following sections, respectively:

• review examples of state statutes addressing the use of ceil phones in schools;
• examine case law involving seizure of the cell phones in US public schools;
• discuss legal issues related to school accessing student comments and pictures stored on the 

phones; and,
• examine the two most common constitutional challenges to seizure of, and access to, student 

cell phones, invasion of privacy and intrusion on the right of parents to direct their children’s 
education.3'
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The final section summarises these issues for the US and, more broadly, for international 
jurisdictions.

Ill Examples of State Statutes Relating to Cell Phones in US Schools

US slate legislatures have taken different approaches to prohibiting or restricting cell phones 
at schools or school activities. In New Jersey, unless a school district grants written permission 
for the possession and/or use of cell phones, no student in New Jersey 'shall bring or possess any 
remotely activated paging device on any property used for school purposes, at any time regardless 
whether school is in session or other persons are present'.38 California leaves the responsibility to 
school districts to regulate cell phones, which can include banning

any electronic signaling device that operates through the transmission or receipt of radio 
waves, including, but not limited to, paging and signaling equipment, by pupils of the 
school district while the pupils are on campus, while attending school sponsored acliv ities, 
or while under the supervision and control of school district employees.39

The Kentucky legislature has taken the same approach as California, requiring that each

board of education of each school district shall develop a policy regarding the possession 
and use of a personal telecommunications device by a student while on school property 
or while attending a school-sponsored or school-related activity on or off school property, 
and shall include the policy in the district's written standards of student conduct.40

The Attorney General for the State of Mississippi has interpreted a broad slate statute 
authorising the State Board of Education to make rules.41 According to the Mississippi Attorney 
General Opinion, a school board can enact a policy governing the use of cell phones ‘by students 
in the classroom, on school property or vehicles, or at school-related activities in the district 
only if a school board makes a finding that the possession of a cell phone in these circumstances 
is disruptive ...\42 in a more focused prohibition, Georgia prohibits the use of ‘any electronic 
devices during the operation of a school bus, including but not limited to cell phones; pagers; 
audible radios, tape or compact disc players without headphones ... \43

While permitting school districts to prohibit cell phones, the California legislature protects 
students where ‘an electronic signaling device ... [has been] determined by a licensed physician 
and surgeon to be essential for the health of the pupil... ’.4J New Jersey allows an exception to the 
ban on cell phones on school premises, but places the burden on a student to produce evidence 
‘to the satisfaction of the school authorities a reasonable basis for the possession of the device 
on school property'.411 Effective August 16, 2013, the Arkansas legislature delegated authority 
to school districts to ‘establish a written student discipline policy and exemptions concerning 
the possession and use by a student of a personal electronic device’46 which could include, 
among other items, a ‘cellular telephone’.47 The Arkansas statute, worth noting because of its 
comprehensiveness, authorises school districts to:

(1) Allow or restrict the possession and use of a personal electronic device;

(2) Allow the use of a personal electronic device in school for instructional purposes 
at the discretion of a teacher or administrator;

(3) Limit the times or locations in which a personal electronic device may be used to 
make telephone calls, send text messages or e-mails, or engage in other forms of 
communication;
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(4) Allow or prohibit the use of any photographic, audio or video recording 
capabilities of a personal electronic dev ice vv hile m school

(5) Exempt the possession or use of a personal electronic device by a student who is 
required to use such a device or health or another compelling reason

(6) Exempt the possession or use ot a personal electronic dev ice after normal school 
hours tor extracurricular activities and

(7) Include other relevant prov isions deemed appropriate and necessary bv the school 
district *

The Arkansas statute therefore, similar to the Catholic Education Office of Sydney, recognises 
that digital technology such as cellphones may serve instructional purposes in classrooms but 
provides overall guidance as to how their use might reasonably be limited

In the follow mg section, challenges by students to seizure’ ot their phones ate discussed

IV US C^se Law Involving Seizure of Cell Phones

Thus far, relatively few US cases address issues related to possession or use of cell phones 
on school property Among the issues reflected in the reported cases in addition to challenges 
to the lawfulness of cell phone seizures, aie those addressing whether school personnel can be 
individually liable for unlawful seizure and whether discipline of students for violating a school’s 
cell phone policy exceeds a school district’s authority

In khtmp v Nazareth Area School Distnct (‘Klump’),4) a Pennsylvania tederal district court 
declined to grant qualified immunity 0 to school personnel involved m the seizure of a student's 
cell phone The court determined that, since school policy permitted possession of a cell phone 
(but not its use) the mere fact that the cell phone tell out ot the student s pocket in class prov ided 
no basis tor seizure of the phone Moreover, both individual school officials and the school 
district could be liable for a Fourth Amendment search and seizuie violation51 as well as a state 
claim tor invasion ot privacy where the officials had accessed the names of student contacts and 
other items on the phone

In Laney v Failey (iLane\ ) the Sixth Circuit Court of Appeals upheld a school’s one-day 
suspension of a student for possession of a ceil phone that had rung while a student was sitting 
m class The school s rule banned students from having a personal communications device such 
as a cell phone on school property during class hours The parents of the student challenged 
the procedural fairness of the school s rule that punished their child’s impermissible cell phone 
possession by holding the phone for 30 days and then returning it to the parents (not the student) 
and by punishing the student with a one-day m-school suspension The Sixth Circuit in lanev 
observed that the one-day suspension fell far short ot the ten day-suspension that the US Supreme 
Court had held m Gosv v Lopez entitled a student to a due process hearing In Lant\ the one-day 
suspension ’during which the student was required to complete school work and was recorded 
as having attended school’54 had not deprived her ‘ot a property interest in educational benefits 
or a liberty interest in reputation’ 5 The Sixth Circuit in Lane\ those not to address whether the 
confiscation of a cell phone would have deprived the student of a First Amendment speech or 
Fourth Amendment privacy right, but rather, limited its decision to the procedural fairness of the 
school’s enforcement of its policy

A New York appeals court, m Price v Ne\c Yoik C it\ Board of Education (‘ Puce') 6 addressed 
a facial constitutional challenge to a school board policy that prohibited cell phones, ipods,
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beepers and other communication devices ... on school property'/7 The policy notwithstanding, 
a principal could ‘grant permission for a student to bring a cell phone into a school building for 
medical reasons’/8 In rejecting the parents' challenge to the policy as over-broad and devoid of 
legitimate purpose, the New York appeals court held that comparing student conduct regarding 
cell phones with that of adults was not an improper purpose. As the court observed, ‘[wjhile the 
vast majority of public school children are respectful and well-behaved, it was not unreasonable 
for the Chancellor^9 to recognize that if adults cannot be fully trusted to practice proper cell phone 
etiquette, then neither can children’/’0 In addition, the appeals court rejected the parents' claim 
that the policy as enforced interfered with their Fourteenth Amendment Liberty Clause right of 
parent and their children ‘to communicate with each other between home and school’/1 The 
appeals court observed that ‘[njothing about the cell phone policy forbids or prevents parents 
and their children from communicating with each other before and after school’/2 The trial court 
in Price made a perceptive comment regarding balancing the interests of schools and school 
administrators on one side with those of parents and their children on the other.

As one cannot predict the future, except only to recognize there will continue to be rapid 
and significant changes in technology, it is clearly possible that, in the future, inexpensive, 
effective, appropriate and available devices and systems may change the situation.
However, this Court also recognizes that, because the pace of change of technology is 
so rapid, Courts should also avoid, wherever possible, deciding issues on the basis of the 
current technology. Court decisions take several years from the commencement of a suit 
to the final appeal. Technology moves faster. Even where a Court had the perspicacity to 
understand all relevant technical issues properly, its ruling would probably be obsolete 
long before the last appeal. While Courts in some instances must make such decisions, 
they are better left to administrators who at least have the potential capacity to institute 
new rules to meet changing technologies/’7

In Koch v Adams,b4 the Supreme Court of Arkansas affirmed the dismissal of a student’s 
complaint for conversion and trespass of chattels, and unlaw'ful taking of private property 
without due process of law. as that taking related to the confiscation of his cellular phone in a 
public school. A teacher had discovered that the student had a cellular phone in her classroom, 
in violation of school policy. The Supreme Court rejected the student’s argument that the school 
policy permitting the confiscation of cell phones was outside the parameters of statutory authority. 
In accordance with the school district policy, the teacher delivered the phone w'ith the subscriber 
identity module (SIM) card installed to the principal for storage, and the phone remained in 
possession of the school district for two weeks, after which it was returned to the student’s father 
by certified mail. The court rejected the student's assertion that, since an Arkansas statute had 
not mentioned seizure of a cell phone as a remedy, public schools could not expel a student for 
possession of a cell phone. The court held that expulsion was consistent with the broad discretion 
delegated to school districts to address possession and use of ceil phones in schools.

Overall, then, US cases have upheld school policies on mobile phone possession and 
disruption in schools and on the retention of phones as part of the remedy for noncompliance, 
if the school’s action has been consistent with its policy. In the following section, challenges 
involving search of phone content are considered.

V US Cases Involving Search of Cell Phone Content

While US courts have been somewhat generous in protecting school officials' seizure of 
student cell phones, they have disagreed as to whether possession of a cell phone on campus in
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violation of school board policy permits accessing the cell phone content. In J. W. v Desoto County 
School District (‘J. W.’Y'' a school district had a policy prohibiting both the possession and use of 
cell phones on school property. A student (R.W.) was observed by a school employee opening his 
cell phone within the school building to access a phone call from his father. After demanding and 
receiving the cell phone from R.W.. a teacher opened the phone to review the personal pictures 
stored on it and taken by R.W. while at his home. Several photographs stored on the phone 
depicted R.W. dancing in his home bathroom and one photograph, also taken in the bathroom, 
showed B., another SMS student, holding a B.B. gun. The student was taken to the seventh grade 
principal, who opened the phone and examined the photographs. A police sergeant, present in 
the principal’s office, also opened the phone and examined the photographs. The principal and 
sergeant then accused R.W. of having 'gang pictures’, and issued a suspension notice to R.W. 
pursuant to Discipline Rule 5-3, which prohibited students from ‘wearing or displaying in any 
manner on school property ... clothing, apparel, accessories, or drawings or messages associated 
with any gang ... associated with criminal activity, as defined by law enforcement agencies’. 
During a suspension, and later, expulsion, hearing, the police sergeant testified that, based on the 
pictures of a student with a B.B. gun and on the gang pictures R.W. represented ‘a threat to school 
safety’. In rejecting the student’s Fourth Amendment search and seizure claim, the federal district 
court reasoned that '[it w'as] apparent that the phone constituted contraband when it was brought 
on campus, and R.W. greatly increased his chances of being caught with that contraband (and of 
being suspected of further misconduct) when he elected to use it on school grounds'.66 The district 
court further noted that it was irrelevant whether the cell phone was opened by the principal 
and police sergeant because ‘the search in this case was justified at its inception’.6" In summary, 
the court observed that ‘a student’s decision to violate school rules by bringing contraband on 
campus and using that contraband within view of teachers appropriately results in a diminished 
privacy expectation in that contraband’.6*

However, in G.C. v Owensboro Public Schools (‘G.C.’),6y a teacher accessed the content of a 
student's cell phone after the teacher had found the student texting in class. The teacher asserted 
that she had looked at the cell phone content to find some way that she might help him not 
harm himself or others. G.C. had a past history of angry outbursts in class, smoking marijuana, 
and threatening suicide. In reversing a federal district court’s summary judgment for the school 
district, the Sixth District held that the school had failed to assert reasonable grounds for using the 
seizure of the student’s phone as the basis for reading student’s text messages. Finding that school 
officials had violated G.C.’s Fourth Amendment’s right to be free of unreasonable searches, the 
court of appeals determined that the student w-ould be entitled to damages under s 1988 of the 
Civil Rights Act,70 Even if the search had not caused him any injury for which he might be entitled 
to compensatory or punitive damages, he, nonetheless, would be entitled to nominal damages.71

VI US Constitutional Challenges

Three constitutional challenges to date have concerned improper seizure of and/or access 
to the content of cell phones. These three challenges are: invasion of privacy under the Fourth 
Amendment:72 interference with the right of parents to direct the education of their children 
under the Fourteenth Amendment’s Liberty Clause;75 and, a First Amendment free speech right 
to not be subjected to compelled speech.74 To date, no court has addressed, on the merits, a claim 
under the First Amendment's free speech clause that the content of student messages or pictures 
in cell phones is protected free expression. However, the Third Circuit, in B.H. v Easton Area 
School District,7' held that students wearing breast cancer awareness bracelets were entitled to
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a preliminary injunction since nothing in the wearing of the bracelets could be considered to be 
objectionable expression under the First Amendment.

A Invasion of Privacy
The extent to which school boards can prohibit or restrict cell phone use in schools and 

confiscate these devices depends very much on the facts of each case. With the exception of 
Klump, the primary issue at stake has been the reasonableness of board policies prohibiting the 
possession or use of cell phone on school premises. To the extent that the presence of cell phones 
on school premises is considered to be contraband, one can argue that the seizure of cell phones 
does not raise a constitutional question as to the reasonableness of a search since, arguably, no 
search has taken place. In New Jersey v TL.O. (iT.L.O,)f the Supreme Court determined that 
the Fourth Amendment’s probable cause standard for law enforcement searches was inapplicable 
to educators in schools. In upholding an assistant principal’s search of a female student’s purse 
for cigarettes, the Court held that the constitutionality of school searches would be assessed by a 
lower reasonable suspicion standard.

Whether even this lower reasonable suspicion standard should apply to seizing student cel! 
phones seems doubtful. As the appellate court in New York noted in Price, the facial challenge 
to the policy which prohibited cell phones raised questions as to whether it was arbitrary or 
capricious, but not whether it was subject to the reasonable suspicion test. Another appellate court 
in New York, in In re Elvin G.f upheld a principal’s search of a student’s pockets in response to 
a teacher’s call that an apparently unknown student was making disruptive sounds, possibly with 
a cellular phone. The court acknowledged that the school rule prohibited the use of cell phones 
in classes and the search revealed a knife in the student's possession. The court, in upholding 
an adjudication that the student was delinquent, reasoned that restoring order in a classroom by 
having students empty their pockets ’[was] not a law enforcement interest’.78 As a result, the court 
was satisfied that the principal’s actions in restoring order ‘required neither probable cause nor 
reasonable suspicion to justify asking students to empty their pockets’.79

When school officials, though, examine the content of cell phones, as in Klump, one has 
moved closer to the facts oi'T.L.O.. Reasonable suspicion could include a report from a student or 
a teacher that a cell phone contains inappropriate content or has been used for the sale or purchase 
of prohibited substances. Subsequently, a court is likely to uphold school-based disciplinary 
sanctions flowing from such a search only if the information made available to educational 
officials met T.LO.’s reasonable suspicion standard.80

The difference between punishing a student for violating a school rule by possessing a cell 
phone and for breaking a school rule by storing pictures on a cell phone that also violates a school 
rule is reflected in J.W.. Here school officials and the police opened the student’s cell phone 
and discovered pictures of him dancing in the bathroom, holding a BB gun, and wearing gang 
clothing. In refusing to grant the school board’s motion for summary judgment, and directing the 
case be set for a jury trial, the court observed that the student ’[had been] expelled based on the 
contents of his cell phone, rather than the fact that he brought the phone onto school grounds’.81 
The court added that it was ‘arguable that [the student] was expelled based not upon anything he 
did, but rather based upon what the school district subjectively believed he was\k:
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B Parental Right to Direct the Education of Their Children
The claim by parents in Price that cell phone rules violate their right under the Liberty 

Clause under the Fourteenth Amendment to direct the education of their children is tenuous. The 
Fourteenth Amendment Liberty Clause right of parents to direct the education of their children 
would seem generally inappropriate to the facts of ceil phone cases discussed in the prior section. 
While the US Supreme court, in Meyer v Nebraska (‘Meyer )/’ Pierce v Society of Sisters 
{'Pierce')™ and Wisconsin v Yoder Yoder') f recognised such a parental right, subsequent cases 
have indicated a limitation to the assertion of the right when curriculum content is at issue/6 
Thus, although parents have a protected right under Meyer, Pierce and Yoder to make decisions 
regarding the venue where their children are to be educated, that right does not extend inside the 
schools.

In the context of student possession or use of cell phones at school, courts are more likely to 
consider the constitutional rights of students rather the rights of parents. In his dissent in Yoder, 
Justice Douglas queried that, ‘[rjeligion is an individual experience'/7 he suggested that ‘if an 
Amish child desiies to attend high school, and is mature enough to have that desire respected, 
the State may well be able to override the parents’ religiously motivated objections'/* In effect, 
Justice Douglas sowed the seed ofdifferentiation between the interests of parents and the interests 
of their children/1' In determining whether students' possession or use of a cell phone in school, 
especially in the context of medical or security concerns, has carved out a privacy right of minors, 
rejecting the notion that ‘the right of parents to participate in the decisions of their children that 
involve sexual activity and birth control outweighs the right of minors to make these decisions 
independently'.''0

To date, none of the cell phone cases have explored the medical issues that might be raised 
concerning the use of cell phones in school. When one considers that students with disabilities 
under the IDEA91 have their medical-related issues addressed by school personnel pursuant to an 
Individual Educational Plan (IEP), the need for direct and immediate cell phone contact between 
students and parents would seem less demanding.

The court in Price rejected the parents’ claim that banning cell phones violated their right to 
direct the education of their daughter. The Price court refused to apply a strict scrutiny standard 
to the parents’ liberty clause right in positing that the rationale purpose test sufficed. Insofar as the 
school board's goal of maintaining order in the schools was ‘unquestionably a legitimate one’/2 
the court concluded that the policy was constitutional because it did not prevent parents from 
setting their own ceil phone rules outside of school settings.

V!I US Case Law and Cell Phones—Summary

In this article, in the absence of case law in Australia on student use of mobile phones, w'e 
turned to the US which is normally the source of considerable legal considerations. However, 
the dearth of US case law- regarding the legality of school policies restricting or prohibiting cell 
phones on school premises limits the application of that case law even in the US. One can only 
speculate as to the viability of US constitutional claims that have yet to be addressed by courts, as 
well as the precedential value of claims that have been addressed in unreported decisions.

The threshold issue in US law is w'hether a cell phone can be classified as contraband. Whether 
a cell phone is considered to be contraband will depend on how a school district chooses to define 
their presence and use on school premises. Schools theoretically have a range of possibilities in 
defining cell phones as contraband. At one end of the continuum, cel! phones can be treated as
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tobacco, alcohol, or weapons and be banned completely from schools. However, at the other end 
of the continuum cell phones can be permitted and used at schools, and to that extent would be 
considered not to be contraband at all. Between these two extremes, the range of options includes 
cell phones that might be: carried by students in school, but not be permitted to be used; kept 
in student lockers (or other designated locations) but not be used; permitted in schools and used 
in limited venues, such as in the school lunchroom during lunch; limited in their use only to 
‘emergencies’; or, for those students with lEPs or s 504 plans, permitted to be used as specified 
in those documents. The limited case law suggests that courts are going to accord school boards 
and school administrators a broad swathe of permission in determining whether cell phones are 
going to be considered to be contraband. As suggested in J.W. a determination that a student’s 
possession or use of a cell phone is contraband will probably be sufficient to support the seizure 
of a cell phone, but not necessarily accessing student files on the cell phone.9’

The notion that restricti\ e school district cell phone policies, as w'el! as seizure of cell phones 
pursuant to those policies, violate the Fourteenth Amendment Liberty Clause right of parents to 
direct the education of their children has been rejected.94 Generally, courts, while recognising the 
Liberty Clause right of parents to make decisions concerning the venue in which their children are 
taught,do not extend that right to parents making decisions about public school curriculum.96

No case has yet to address the issue of free speech in the context of school or law enforcement 
officials seizing a cell phone. In Miller v Mitchell?1 the Third Circuit issued a permanent 
injunction regarding plaintiffs’ First Amendment constitutional right to be free from compelled 
speech, although it did not address whether the injunction also applied to the plaintiff students’ 
free expression claim. The Third Circuit’s apparent reluctance to include the students' self- 
created nudity that they had recorded on their own cell phones but had not shown to anyone else 
as a form of protected free expression suggests judicial caution in defining what constitutes free 
speech under the First Amendment.9* Whether students can assert free expression protection for 
pictures or words stored on their cell phones has been addressed in eases where students create 
web page pictures or descriptions considered to be objectionable by school officials and a threat 
to the safety of the school."

School officials involved in the seizure and accessing of student cell phones and their 
content can open school personnel to individual liability where an established constitutional right 
exists and has been \ iolated. However, where a clear constitutional right is not at stake, qualified 
immunity is a viable defence for school personnel. The extent to which the T.L.O. standard for 
seizing (although, not accessing the content) ceil phones as contraband has been clearly established 
is doubtful. Even more uncertain is the extent to w'hich a claim grounded m free expression could 
result in qualified immunity. A student complaint that compelled speech is protected by the First 
Amendment does not necessarily mean that the student’s messages and pictures on a cell phone 
are also entitled to free speech protection.100 In the absence of a clear constitutional right that 
pictures and messages on a cell phone are protected by free speech, school officials will most 
likely be entitled to qualified immunity.

Courts have yet to address whether rules prohibiting the possession and use of cell phones on 
school premises would represent discrimination against students with disabilities. In the absence 
of lEPs or 504 plans requiring that a student wdth a disability have access to a cell phone, no 
violation of the IDEA or 504 would seem likely.101
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VIII Conclusion

US case [aw to date provides resolutions arid remedies that reflect policy-based approaches to 
student cell phone use established m international jurisdictions In light ot the rapid pace at which 
cell phones and 1 elated technological devices have become a central part ot everyday life they 
have clearly reshaped daily activities m schools and society

The legislation and policy guidance that is directing student possession and use of mobile 
(cell) phones on school premises appears to be quickly becoming antiquated Digital technologies 
are frequently used in schools and desuable education practice tor the 21 st century While schools 
mav implement firewalls on internet access students hav e access to a broad range of technologies 
within classiooms and possibilities for social interaction and disruption other than mobile phones

In both the US and Australia authorities have noted not only the potential positive benefits 
ot mobile phone use to learning but also the extent to which rapid changes in technology can 
make prescuptive policies on matters such as mobile phone use obsolescent" Policies that 
lead to students paying mone> to external businesses to store phones while at school aie neither 
helpful nor equitable, w hen students reason they need phones not only tor safety but also for their 
employment1 * School policies on phones need to engage with the core issues ot when and how 
phones are disiuptive and how they can be managed in positive and constructive ways More 
importantly schools need to identity when a mobile/cell phone constitutes not contraband under 
a possession policy but a potentially ‘harmful item for search and retention10' and subsequent 
management of the student—conclusions that have relevance for ail education jurisdictions not 
just Australia and the US

To this end the sooner that educational leaders and their legal representatives learn the 
lessons of the US litigation discussed herein and develop sound policies fot student use of phones 
m schools the more effective they are likely to be m maintaining safe and orderly learning 
environments for all membeis ot their educational communities

KexMotds students mobile phones policy, rights Australia, US case law
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