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FEDERAL Fol DECISIONS

Administrative Appeals Tribunal
Adapted with perm ission from 
Decision Summaries prepared by the 
Information Access Unit of the Family 
and Administrative Law Branch of the 
Commonwealth Attorney-General’s 
Department.

KEANE and AUSTRALIAN 
BROADCASTING 
CORPORATION (ABC)
(No. W93/182)

D cid d: 27 M ay 1994 by T .E . 
Barnett and R .D . Fayle (Senior 
Members) and J.G. Billings (Mem­
ber).

Abstract
Section 7(2) —  exem ption o f 
documents ‘in relation to . . .  pro­
gram material’ o f the ABC (Part II, 
Schedule 2) —  definition of term 
‘program material’ —  application 
to documents relating to develop­
ment o f drama series.

Section 41(1) —  ‘unreasonable’ 
disclosure of ‘personal informa­
tion’ —  exemption o f first three 
paragraphs o f letter concerning 
change o f script writers.

Issues
Whether documents relating to de­
velopment of a television drama se­
ries w ere  exem pt as ‘program  
material’ under s.7(2) and Part II, 
Schedule 2. Whether unreasonable 
to disclose details of script writers.

Facts
The documents at issue before the 
Tribunal included “the development 
proposal and six treatments’ concern­
ing the Brides of Christ television pro­
gram and an August 1988 letter to the 
then head of ABC television drama 
concerning the script writers.

Decision
The Tribunal denied access to the 
‘proposal’ and ‘treatments’, finding 
that they comprised ‘program mate­
rial’. Access to an edited version of 
the letter was granted, with deletion 
of the first three paragraphs, and of 
certain names in the balance of the 
letter.

Section 7(2) and Part II, Schedule 2  
—  ‘program material'
The Tribunal found no precedents for 
the definition of ‘program material’, 
and observed that the phrase is not 
a term of art in the industry. The 
Tribunal turned to the ordinary mean­
ings of ‘program’ as ‘a particular item 
or production’, and material as ‘infor­
mation, ideas or the like on which a 
report, thesis, etc. is based’ or ‘some­
thing which can be worked up or 
elaborated’. On the evidence of the 
present head of ABC drama, Ms 
Chapman, who had made the origi­
nal proposal, the Tribunal concluded 
that the ‘proposal’ and ‘treatments’ 
related to ‘program material’ since 
they ‘constitute vital steps in the pro­
duction of a television production 
program and that they make up im­
portant elements in that process'. 
The Tribunal noted that the exemp­
tion was for ‘documents relating to 
program material’ and not merely for 
program material itself. However, a 
letter concerning the script writers 
did not, in the Tribunal’s view, relate 
to such material.

Section 41(1) —  ‘personal 
information’

Regarding the letter, the Tribunal 
found that the first three paragraphs 
concerning the change of script writ­
ers comprised ‘personal information’ 
about those persons, concluding 
that, ‘having taken account of the 
public interest and the individual right 
to privacy . . .  it would be unreason­
able to disclose that information’. 
The applicant, Mr Keane, did not 
want access to the names of persons 
recorded in later paragraphs of the 
letter which were not exempt, and 
those names were accordingly de­
leted.

As it had made the decision on 
other grounds, the Tribunal found it 
unnecessary to make formal findings 
on exemption claims under ss.43 
(business affairs) and 45 (breach of 
confidence), but it indicated its views 
on the application of those exemp­
tions to the documents in question. It 
took the view that the proposal and 
treatments had commercial value to 
Ms Chapman’s company which pro­
duced them (see s.43(1)(b)). The

value would be diminished because 
(a) the documents contained mate­
rial which had not been broadcast 
and (b) to disclose the details of Ms 
Chapman’s methods could affect her 
ability to obtain future contracts by 
giving her rivals the benefit of using 
those methods. The Tribunal also ac­
cepted that there was a convention 
of confidentiality regarding unauthor­
ised disclosure of program material 
and that disclosure of such material 
might found an action for breach of 
confidence.

Comments
1. This is the first decision which 
discusses the meaning of the ex­
emption for documents relating to 
‘program material’ of the ABC and 
the Special Broadcasting Service 
Corporation. See also the discussion 
of the reason for the exemption in 
para. 12.13 of the 1979 Report of the 
Senate Standing Committee on Con­
stitutional and Legal Affairs, Free­
dom o f Information.

2. In relation to s.41, the Tribunal 
implicitly found that the professional 
or work-related details of the script 
writers could constitute ‘personal in­
formation’ about them. This is consis- 
tent with other decisions of the 
Tribunal following the amendment of 
s.41 in O c to b er 1991 (see  Re 
Slezankiewcz and Australian and  
Overseas Telecommunications Cor­
poration (No. 2), unreported, 1 July 
1992; (1993) 47 Fol Review  67 and 
Re Stewart and Telstra Corporation, 
unreported, 15 April 1994; (1995) 56 
Fol Review 26). The Tribunal’s ap­
proach of balancing privacy interests 
against the public interest in disclo­
sure is the appropriate one (see e.g. 
Re Chandra and Minister for Immi­
gration and Ethnic Affairs (1984) 6 
ALN N257 at N259).
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BIRCH and ATTORNEY- 
GENERAL’S DEPARTM ENT 
(No. W93/193)
D cid d: 3 Jun e  1 99 4  by K .L. 
Beddoe (Senior Member).

Abstract
Section 32  —  each exemption to 
be given its own meaning, unre­
stricted by other exemptions.

Section 33A(1)(a) —  documents 
relating to extradition proceedings
—  disclosure could not reason­
ably be expected to cause dam­
age to relations between the Com­
monwealth and the States where 
application to Commonwealth A t­
torney-General under Extradition 
Act is the only avenue for States 
to proceed.

Section 33(1 )(b )  —  nature o f 
documents and their subject/mat- 
ter, ‘extradition’, lead to conclu­
sion that documents were ex­
changed in confidence —  high 
level o f communication does not 
necessarily lead to confidentiality
—  administration of justice is nor­
mally a matter o f public record.

Section 33A(5) —  applicant’s en­
titlement to see complaints and 
arrest warrants issued against 
him and to know the basis o f the 
extradition proceedings was an 
over-riding public interest favour­
ing the disclosure o f the com­
plaints and arrest warrants but not 
o f the State Attorney-General’s 
letter and the other attachments.

Issues
Whether disclosure of letter with at­
tached complaints, warrants and a 
summary of the applicant’s criminal 
history from the Western Australian 
Attorney-General to the Common­
wealth Attorney-General seeking ex­
tradition of the applicant could 
reasonably be expected to cause 
dam age to Com m onw ealth and 
S ta te  re la tio n s , s .3 3 A (1 ) (a ) .  
Whether disclosure of confidential 
communications between those At- 
tomeys-General is in the public inter­
est, s .3 3 A (1 )(b ) and s .3 3 A (5 ). 
Applicant’s right to see complaints 
and warrants against him and to en­
sure legality of proceedings as a 
public interest, s.33A(5).

Facts
Mr Birch sought access to a letter 
from the Attorney-General for West­
ern Australia (WA) to the Common­
wealth Attorney-General seeking his

extradition from the United Kingdom. 
He sought these documents to assist 
him in contesting the validity of his 
conviction in Australia for the of­
fences for which he had been extra­
dited. In accordance with s.26A of 
the Foi Act the Commonwealth con­
sulted the WA Attorney-General’s of­
fice which opposed release of the 
documents contending:
•  the documents were confidential 

communications between the At­
torney-General of the State and 
the Attorney-General of the Com­
monwealth;

•  the letter was to seek the Attor­
ney-General’s assistance in re­
spect of the administration of 
criminal justice; and

•  nothing had occurred since to al­
ter its confidential nature —  it was 
important that the State and Com­
monwealth Attorneys-General be 
able to communicate freely.

No application was made by WA 
under s.58F of the Act and WA was 
not joined as a party to the proceed­
ings.

Decision
The Tribunal set aside the decision 
under review in part. Access was 
granted under s.33A(5) to copies of 
complaints and arrest warrants is­
sued in the course of the extradition 
proceedings. The remaining docu­
ments including the letter written by 
the Attorney-General for Western 
Australia were held exempt under 
s.33A(1)(b).

Section 32 —  ‘operation of exemp­
tion provisions’
The Tribunal noted that s.32 ensures 
that each exemption is to be given 
the meaning its own terms fairly con­
vey and excludes any restrictive im­
plication from the terms of any other 
exemption (Austin v Attorney-Gen­
eral’s Department (1986) 67 ALR 
585 at 589).

Section 33A(1)(a) —  ‘damage to 
Commonwealth/State relations’
Section 33A(1)(a) does not require a 
finding that disclosure would cause 
damage to relations between the 
Commonwealth and the States. The 
paragraph includes the alternative 
‘or could reasonably be expected to 
cause such damage’. It is now estab­
lished that this does not require a 
probability, though a possibility which 
fails to meet the level of probability, 
must be sufficiently tangible to an­
swer to the notion of a ‘reasonable

capacity to be expected’ (Attorney- 
General’s Department v Cockcroft
(1986) 64 ALR 97 at 106, Arnold v 
State o f Queensland (1987) 13 ALD 
195 at 204 and 215).

An application by a State Attor­
ney-General to the Attorney-General 
of the Commonwealth for the extra­
dition of a person does not involve 
issues of government policy. The 
only damage which would result from 
the public disclosure of the docu­
ments would be damage to the case 
for the prosecution in any trial of a 
person following their extradition. 
This was not a factor which was likely 
to disrupt harmony between the 
States and the Commonwealth such 
that it could reasonably be expected 
to cause damage to their relations 
(A rn o ld  v S tate o f Q ueensland
(1987) 13 ALD 195). The statutory 
provisions are such that whatever 
damage may occur or may be per­
ceived to be likely to occur by public 
disclosure, this cannot change the 
way in which a State Attorney-Gen­
eral must apply to the Common­
wealth A ttorney-G eneral for the 
extradition of a person under the Ex­
tradition Act 1988. There is no other 
avenue by which the State can pro­
ceed. No issue of relations between 
the Commonwealth and the State 
are raised in such an application.

Section 33A(1)(b) —  ‘information 
provided in confidence’
The Tribunal found that the nature of 
the documents and the subject/mat- 
ter (extradition proceedings) led be­
yond doubt to the conclusion that the 
Western Australian Attorney-Gen­
eral wrote to the Commonwealth At­
torney-General in confidence, and 
there was nothing in the material to 
suggest the contrary. The Tribunal 
applied Re Mickelberg and the AFP
(1986) 11 ALN 21; (1986) 6 Foi Re- 
view79, Re Reithmullerand the AFP  
(1985) 8 ALN 92 and Re Fryar and 
theAFP(1988) 17 ALD 25; (1989) 20 
Foi Review  21 which made it clear 
that w here  docum ents are  ex­
changed in confidence by a State 
Government and a Commonwealth 
agency, the provisions of s.33A(1 )(b) 
apply subject to s.33A(5). However, 
the Tribunal rejected the validity of an 
argument that the high level at which 
the communications had taken place 
between the Attorneys-General for 
the Commonwealth and Western 
Australia also coloured the require­
ment that the communication was 
made in confidence. The Tribunal 
also rejected the proposition that the
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administration of justice required that 
matters be kept in confidence saying 
that the administration of justice is 
normally a matter of public record 
and the day to day workings of the 
criminal courts are in fact on the pub­
lic record. What is not on the public 
record is the preparation of the 
prosecution’s case.

Section 33A(5) —  ‘public interest in 
disclosure’

The Tribunal noted that it is well es­
tablished that where a document 
com es within the exem ption in 
s.33A(1)(b), the primary public inter­
est will be that the document is ex­
empt from disclosure within the 
terms of the Act. However, where the 
document is of such a character that 
in the ordinary course of events, it 
would have come into the posses­
sion of the applicant, or at least 
would have been seen by the appli­
cant, the Tribunal found there to be 
an overriding public interest on the 
following basis :

the complaints and warrants were 
documents which the applicant 
would have seen or come into 
possession of, if he had been re­
siding in Perth at the time and his 
whereabouts were known to the 
police;

the applicant was entitled, as a 
matter of procedural fairness, to 
see the complaints and warrants 
and be satisfied that the extradi­
tion proceedings were initiated 
on a basis consistent with his 
subsequent prosecution as is re­
quired by the Extradition Act, 
and

the applicant is entitled to know 
the basis on which the application 
for his extradition proceeded.

Comments
1. The decision does not contain any 
description of the content of the ma­
terial in the letter or the remaining 
attachments held to be exempt, 
other than the general statement that 
they contained the evidence relied 
on for the application for extradition 
made in the Bow Street Magistrates 
Court at London, United Kingdom. 
Without knowing more of the nature 
of the content, it is difficult to know 
whether there was material other 
thari that which formed the basis on 
which the application for his extradi­
tion proceeded. No weight appears 
to have been given to the fact that Mr

Birch had already been tried and 
convicted of the offences.
2. Western Australia was not a party 
to these proceedings, nor did WA  
officials give evidence before the Tri- 
bunal This substantially detracts 
from the comprehensiveness of the 
proceedings, as WA had asserted 
the S.33A exemption particularly 
strongly and its presence may have 
resulted in more extensive argu­
ments being put to the Tribunal and 
consequently a decision which ex­
plored more fully the boundaries of 
this exemption, which is little used 
nowadays.
3. Mr Birch has lodged an appeal 
with the Federal Court, against this 
decision.

CONNOLLY and DEPARTMENT 
OF FINANCE 
(No. A94/50)
Decided: 28 June 1994 Deputy  
President B.J. McMahon.

Abstract
•  Section 25  —  refusal to confirm or 

deny existence of document —  
use o f provision inappropriate  
other than in relation to ss.33,33A 
or 37(1).

•  Section 26(2) —  held to have 
been used mistakenly.

•  Section 39 —  ‘substantial adverse 
effect’ on ‘financial or property in­
terests o f the Commonwealth or 
o f an agency’ —  section satisfied 
in relation to documents concern­
ing sale o f Commonwealth ura­
n ium  s to ckp ile  —  harm  ou t­
w e ig h e d  p u b lic  in te re s t  in  
disclosure.

Issues
Whether s.25 can properly be ap­
plied in relation to ss.39 or 43. 
W hether effect on ‘financial and 
property interests’ ‘substantial’ and 
‘adverse’. Whether public interest 
nonetheless dictated disclosure.

Facts
Mr David Connolly, MP, Shadow Min­
ister for Privatisation, sought access 
to documents about arrangements 
for sale of the Commonwealth’s ura­
nium stockpile. These documents in­
cluded tenders, disposal strategies, 
and commercial agreements with 
third parties. The respondent denied 
access to most documents under 
ss.36, 39 and 43(1)(c)(i); as to the 
latter provisions, the respondent 
cited s.26(2) and refused to confirm

or deny the existence of related 
documents. The respondent noted 
that three categories of documents 
could not be found on file.

Decision
The Tribunal rejected the purported 
use of s.26(2) in relation to ss.39 and 
43; as to those documents, a review- 
able deemed refusal existed under 
s.56. The Tribunal upheld S.24A in 
relation to the documents not found. 
(However, see Comment in para. 1 
below.) The Tribunal then affirmed all 
of the documents remaining at issue 
as exempt under s.39.

Section 25  —  refusal to confirm or 
deny existence o f documents
The Tribunal noted that the respon­
dent, in refusing to confirm or deny 
the existence of certain documents, 
had presumably intended to rely on 
s.25 rather than s.26(2) (concerning 
non-inclusion of exempt matter in a 
notice of decision). The Tribunal 
found, however, that use of s.25 is 
not open unless the exemptions con­
tained in ss.33, 33A or 37(1) are im­
plicated. The Tribunal found that 
access to those documents not sub­
ject to a proper s.25 claim could be 
reviewed by the Tribunal under the 
terms of s.56.

Section 39 —  financial or property 
interests o f Commonwealth

The Tribunal considered exemption 
of all disputed documents under 
s.39. The Tribunal received evidence 
concerning the spot market for ura­
nium, the volatility of that market and 
the implications of spot market prices 
for contracts obtained by long term 
suppliers. Given the impact of even 
a small movement in the spot market 
on the price to be obtained for the 
Commonwealth stockpile, the Tribu­
nal found that disclosure would have 
a ‘substantial adverse effect’ on the 
property interests of the Common­
wealth. The Tribunal acknowledged 
the public interest supporting Mr 
C onno lly ’s request for access, 
namely the prima facie right of the 
public to know in general terms how 
the Government was planning to re­
alise public assets, but found that the 
preponderant public interest was in 
the stability of the market price for 
publicly and privately owned ura­
nium.

Comments
1. The Tribunal’s views on s.25 are 
correct, and consistent with ‘New Fol

Jun 1995



50 Fr edom of Information R vi w

Memorandum No. 26’ ‘Section 26, 
Notices: Statements of Reasons’ 
(June 1993), paras 88 to 93 (noting 
that para. 93 suggests an appropri­
ate, but strictly limited, use of s.26(2) 
in relation to ‘confirm or deny’ situ­
ations). However, the Tribunal as­
sumed that the respondent’s use of 
s.26(2) (a statement of reasons is not 
required to contain exempt material) 
was mistaken, whereas in fact it was 
using it to neither confirm nor deny 
the existence of documents where to 
disclose the existence or non-exist­
ence of such documents would itself 
constitute exempt material (as dis­
cussed in para. 93 of New Memo 26). 
In the absence of specific rejection 
by the Tribunal of this use of s.26(2), 
its use in those limited circumstances 
may still be justified.
2. This is the first decision which 
considers s.39. This is a case involv­
ing the property interests, rather than 
the commercial interests, of the 
Commonwealth. The stockpile sale 
is characterised as an asset sale, not 
an ongoing commercial venture. This 
is significant, since s.39 would ap­
pear to have a more narrow role to 
play in relation to commercial ven­
tures than does s.7(2), coupled with 
Part II, Schedule 2, of the Act (see 
also Fol Memorandum 39, paras 4 to 
6). The broad range of commercial 
and quasi-commercial activities in 
which agencies now engage are 
more appropriately addressed by 
means of s.7 and the Schedule.

3. In paras 26 and 27 of its decision, 
the Tribunal briefly considers the 
public interest test in s.39(2), which 
is phrased in the same terms as the 
similar test in s.40(2). As the s.39 
claim is upheld as to all documents, 
the Tribunal did not consider the 
other exemption claims made, forex- 
ample under s.43(1)(c)(i).

WILSON and AUSTRALIAN 
POSTAL CORPORATION 
(No. N93/800)

Decided: 11 July 1994 by Deputy 
President B.J. McMahon.

Abstract
•  Section 40(1 )(c) —  application to 

statements made by employees 
about an incident concerning fel­
low employee.

Relevance o f previous disclosure 
o f documents to applicant under 
Fol Act.

Issues
Whether the unauthorised disclo­
sure of documents affects the as­
sessm ent of the application of 
exemption provisions under the Fol 
Act —  whether the disclosure of 
statements to management by em­
ployees of an agency about a fellow 
worker would or could reasonably be 
expected to have an adverse effect 
on the management or assessment 
of personnel by the agency —  con­
sideration of the public interest in 
relation to ss.40(1)(c) (s. 40(2)).

Facts
The applicant, Mr Wilson, sought ac­
cess to documents relating to an in­
cident which occurred at his place of 
work, the Northern Suburbs Mail 
Centre, Australia Post (Sydney). The 
documents included a number of 
statements made by employees and 
supervisors from the Centre con­
cerning the conduct of Mr Wilson and 
a fellow employee, Mr Mason, on a 
particular evening. In his application 
Mr Wilson indicated that he required 
access to the documents to appeal 
against a decision by Comcare to 
cancel a Provisional Improvement 
Notice. This decision required Mr 
Wilson’s supervisor to withdraw the 
compulsory counselling Mr Wilson 
had been given as a result of this 
incident.

Australia Post granted access to 
a number of documents identified in 
the request, but claimed that each of 
the statements made by employees 
concerning the incident were exempt 
under ss.40(1)(c), 41(1) and 45(1) of 
the Fol Act. Australia Post also re­
fused to disclose an additional two 
statements on the grounds that they 
did not exist.

Prior to the hearing, Australia Post 
sought to amend the list of docu­
ments originally filed to include a fur­
ther statement and a memorandum 
by Mr Hill (Mr Wilson’s supervisor) 
and to remove a statement by an­
other employee on the grounds that 
it did not fall within the terms of the 
request.

Prior to the hearing, Mr Wilson 
was given copies of all of the docu­
ments by his colleague, Mr Mason, 
who had received them as part of 
evidence in a disciplinary proceeding 
against him but on condition they be 
used for no other purpose. As a result 
Mr Wilson had unauthorised access 
to the documents prior to the hear­
ing.

Decision
The Tribunal affirmed the decision of 
Australia Post to refuse Mr Wilson 
access to the statements made by 
employees in relation to the incident 
at his workplace.

Unauthorised disclosure
The Tribunal held that the fact the 
applicant had already had copies of 
the documents did not assist in char­
acterising the documents for the pur­
poses of exemption claims under the 
Fol Act. It stated that disclosure un­
der the Fol Act was different to 
knowledge of the documents by Mr 
Wilson, as the former would allow Mr 
Wilson to rely on the authenticity of 
the documents and to publish them 
widely (but see Comment in para. 2 
below). The Tribunal then proceeded 
to consider whether the exemptions 
claimed by Australia Post had been 
made out.

Section 40(1 )(c)
The Tribunal noted that before  
s.40(1)(c) operates to exempt docu­
ments, the section requires that the 
disclosure of a document would (or 
could reasonably be expected to) 
have a substantial adverse effect on 
the management or assessment of 
personnel by the agency. The Tribu­
nal referred to the decision of the AAT 
in Re Dyki and the Commissioner for 
Taxation (1990) 12 AAR 544 at 549; 
(1991) 33 Fol Review  34 that the 
onus of establishing a substantial ad­
verse effect is a heavy one. The Tri­
bunal found that the very generalised 
evidence provided by one witness 
and the largely uncontested evi­
dence of another was sufficient to 
w arrant the ir exem ption under 
s.40(1)(c). In particular, the Tribunal 
accepted the following claims by 
Australia Post in support of the ex­
emption under s.40(1)(c):
•  the disclosure of the documents 

would create a reluctance on the 
part of staff members at the Mail 
Centre to provide statements in 
respect of future misconduct or 
inappropriate behaviour;

•  as a consequence, serious inci­
dents would go unreported and 
management would not be in a 
position to rectify work-related 
problems;
disclosure of such documents 
would impact detrimentally on the 
morale of staff members and ag­
gravate feelings of hostility at the 
Centre and staff would lose trust 
in the ability of management to
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protect their safety and welfare; 
and
suggestions that some staff may 
have been threatened for writing 
about the incident —  which indi­
cated the effect disclosure of the 
documents could have on the 
Centre.
The Tribunal found that ss.40(2) 

which removed the possibility of a 
claim for exemption under s.40 if dis­
closure, on balance, would be in the 
public interest, was not satisfied in 
this case. The Tribunal stated that 
there was nothing in the documents 
to suggest that the content of the 
documents fell within that section.

Section 45
The Tribunal found it unnecessary to 
examine the claim for exemption 
made under s.45 in light of its deci­
sion that ss.40(1)(c) applied to ex­
empt the documents.

Comments
1. The Tribunal was correct in con­
tinuing to consider the application of 
the exemption provisions despite the 
unauthorised disclosure of the docu­
ment. However, previous authority 
suggests that the effect of such dis­
closure should be taken into account 
when the Tribunal is considering the 
application of these provisions (Re 
Gerald Gold and the Department o f 
Prime Minister and Cabinet unre­
ported 26 and 27 April 1993). It is 
suggested that many of the factors 
identified by Australia Post would 
have been of lesser effect or would 
have occurred regardless of the de­
cision to disclose the document, in 
light of their previous unauthorised 
release to Mr Wilson.
2. Whilst it is correct that disclosure 
under the Fol Act is said to be ‘dis­
closure to the whole world’, this does 
not mean that the applicant’s use of 
the documents is unrestricted. Use 
by the applicant is still subject to the 
general law of maintaining confi­
dences, copyright, defamation etc.
3. The decision of the Tribunal does 
not refer to the recent AAT decision 
of Re Marr and Telstra Corporation 
Ltd unreported, 29 October 1993, in 
which the Tribunal held that state­
ments lodged by the applicant’s fel­
low employees and supervisor about 
him w ere not all exem pt under 
s.40(1 )(c) and that it was in the public 
interest to release some of these 
documents. The reasoning of the Tri- 
bunal in Re Marr and Telstra Corpo­
ration Ltd  is in conflict with the

present decision, particularly in light 
of the similarity between the docu­
ments in both cases.
4. In considering the application of 
s.40(1), the Tribunal refers to the 
term ‘substantial’ as discussed in Re 
D yki and the C om m issioner fo r 
Taxation, but then accepts unques- 
tioningly that the evidence before it 
fulfilled the requirements of that term. 
In Re Marr and Telstra Corporation 
Ltd, the AAT explained that the term 
‘substantial’ ‘indicates a degree of 
gravity must exist’ and that ‘there is 
a difference between there being 
some undesirable effects of disclo­
sure, on the one hand, and a sub­
stantial adverse effect on the other’. 
In the present case the Tribunal does 
not appear to have made this distinc­
tion.

5. Finally, it is suggested that the 
Tribunal could have examined the 
documents more closely to see  
whether the documents could have 
been released with deletions rather 
than simply allowing the exemption 
of entire documents as part of a class 
(refer to decision of the Tribunal in Re 
Marr and Telstra Corporation Ltd).

CYCLISTS’ RIGHTS ACTION 
GROUP and DEPARTMENT OF 
TRANSPORT 
(No. A93/108)
Decided: 29 July 1994 by K.L. 
Beddoe (Senior Member).

Abstract
•  Section 33A(1)(a) —  damage to 

Commonwealth/State relations —  
evidence of damage equivocal —  
disclosure of document could not 
reasonably be expected to cause 
damage to relations between the 
Commonwealth and a State.

•  Section 33(1 )(b) —  information 
communicated in confidence —  
inter-Ministerial Council meeting 
conducted in confidence for the 
purpose o f communicating infor­
mation in confidence from the 
State Governments to the Com­
monwealth.

•  Section 33A(5) —  public interest 
—  no overriding public interest in 
disclosure of documents— public 
interest in maintenance o f confi­
dentiality o f council meetings.

Section 36(1) (a) and (b) —  delib­
erative process documents —  
s.36(1)(a) applied to the record o f 
the C ounc il’s deliberations o f 
which the Commonwealth input

was a part —  public interest fa­
voured non-disclosure (s.36( 1 )(b)).

Issues
Whether information had been com­
municated in confidence by States 
and Territories (s.33A(1)(b)), and 
whether its disclosure would dam­
age Commonwealth-State relations 
(s.33A(1)(a)). W hether disclosure 
was in the public interest (ss.33A(5) 
and 36(1 )(b)).

Facts
The applicant (Cyclists’ Rights) 
sought access to two pages of the 
verbatim transcript of proceedings of 
the 80th meeting of the Australian 
Transport Advisory Council (the 
Council). The Council, established to 
discuss and develop policies on 
transport matters, is comprised of 
Commonwealth, State and Territory 
Ministers with responsibility for trans­
port. The extract from the transcript 
concerned the compulsory wearing 
of bicycle helmets. Cyclists’ Rights 
opposed the Australia-wide introduc­
tion of laws requiring the wearing of 
helmets by cyclists, basing its oppo­
sition on various grounds including 
civil libertarian ones. It believed that 
the introduction of compulsory bicy­
cle helmet legislation by State and 
Territory Governments was part of a 
package in which the Common­
wealth Government required such 
legislation before providing addi­
tional funding for so-called ‘black 
spots’. The request had been trans­
ferred from the ACT Department of 
Urban Services to the Department of 
Transport (the Department) under 
s.33 of the ACT Freedom of Informa­
tion Act 1989. Section 33 provides for 
transfers of documents reasonably 
believed to be exempt under the 
Commonwealth Fol Act.

The Department consulted State 
and Territory Governments concern­
ing the request. The South Australian 
and Western Australia Governments 
had no objection to the release of the 
document. The New South Wales 
Government, while concerned to 
maintain the confidentiality of Coun­
cil discussions and with the possible 
effect of disclosure on Common­
wealth-State relations, was prepared 
to release the specific document to 
C yclists ’ Rights. Th e  Victorian, 
Queensland, Tasmanian, Northern 
Territory and Australian Capital Terri­
tory Governments objected to the re­
lease of the extract. It may be noted 
that verbatim transcripts had since
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been replaced by minutes of deci­
sions of the Council.

Governments
The Tribunal affirmed the Depart­
ment’s decision that the extract from 
the transcript was exempt under 
s.33A(1 )(b) and s.36(1) of the Act.

Section 33A(1)(b) —  information  
com m unica ted  in confidence by  
State Governments —  s.33A(1)(a) 
—  damage to Commonwealth-State 
relations
In broad terms the views of those 
States and Territories objecting to 
disclosure were based on the need 
to maintain confidentiality in order to 
ensure frank discussion between the 
States and Territories and the Com­
monwealth at Council meetings, and 
at inter-governm ental ministerial 
meetings generally. Some jurisdic­
tions suggested that disclosure 
would have an adverse effect on re­
lations between the Commonwealth 
and the States and Territories.

The Senior Member who consti­
tuted the Tribunal recalled seeing the 
document in question in proceedings 
in 1989 in the ACT Administrative 
Appeals Tribunal, but did not inspect 
the document at this hearing and 
could not recall its contents. The Tri­
bunal found that the Council’s meet­
ing was conducted in confidence for 
the purpose of communicating infor­
mation in confidence from the gov­
ern m en ts  of the S ta tes  to the  
C o m m o n w e a lth  G o v e rn m e n t  
(s.33A(1)(b)).

The evidence on damage to Com­
m o n w ea lth -S ta te  relations was  
equivocal and did not satisfy the Tri­
bunal that disclosure of the docu­
ment could reasonably be expected 
to cause damage to relations be­
tween the Commonwealth and a 
State (s.33A(1)(a)).

Section 33A(5) —  public interest
Cyclists’ Rights sought to establish 
under s.33A(5) that there was an 
overriding public interest in disclo­
sure of the extract based on such 
factors as interference of helmet leg­
islation with democratic rights and 
the alleged lack of scientific basis for 
the view that helmets were effective 
in preventing injury to cyclists. Evi­
dence was given as a private citizen 
by the Speaker of the ACT Legisla­
tive Assembly, Ms McCrae, that the 
ACT legislation had been influenced 
by the desire of the ACT Government 
for uniformity of road safety legisla­

tion and the need to adopt the Com­
monwealth’s plan. Cyclists’ Rights 
referred to the treatment of public 
in terest co n s id eratio n s  by the  
Queensland Information Commis­
sioner in Re Eccleston and the De­
partm ent o f Family Services and 
Aboriginal and Islander Affairs, unre­
ported, 30 June 1993.

The Tribunal accepted that, while 
there might be considerable public 
concern about the freedom of the 
individual, that was a matter which 
depended on the action of the legis­
latures and not on the discussions 
between Ministers and their advisers 
at the Council. There was no over­
riding public interest in disclosure of 
the detail of the Council’s discus­
sions. The public interest was in the 
maintenance of the confidentiality of 
the deliberations of the Council be­
cause the evidence showed it was an 
essential ingredient in the effective­
ness of the deliberations of the 
Council.

Section 36(1 )(a) and (b) —  delibera­
tive process documents — public in­
terest

To the extent that information com­
municated by the Commonwealth to 
the States and Territories did not 
come within s.33(1)(b), s.36(1)(a) 
also applied to the record of the 
Council’s deliberations as the Com­
monwealth’s input was part of the 
consultative process. The public in­
terest was the same as in the case 
of s.33A(5).

Comments
1. The Tribunal’s reasoning raises a 
number of questions. Notwithstand­
ing that the Tribunal was aware of the 
general content of the document, 
through affidavit material, oral evi­
dence and the ambit of the appli­
c a n t ’s Fo l re q u e s t, it s ta te d  
specifically that it could not recall the 
contents of the document from a pre­
vious inspection. Because of the Tri­
b u n a l’s n o n -in s p ec tio n  of the  
document it was impossible for it to 
determine whether some at least of 
the information was purely factual 
material, in which case it would not 
have been exempt under s.36(1) 
(see s.36(5)) (compare Re Bracken 
and Minister for Education and Youth 
Affairs (1985) 7 ALD 243) where 
some of the material in minutes of a  
Ministerial Council was either public 
or purely factual). The Tribunal did 
not examine the s.36(1)(b) claim 
separately from the public interest

issues arising under s.33A(5). The 
claim that there was a public interest 
in the maintenance of the confidenti­
ality of the deliberations of the Coun­
cil and that disclosure of material 
from this confidential ministerial 
meeting would reduce the frankness 
of exchanges between Ministers 
should have been exam ined in 
greater depth.
2. The Tribunal’s reasoning on the 
public interest arguments put for­
ward by Cyclists’ Rights is confusing. 
The question was whether, despite 
the fact that the information satisfied 
the provisions of s.33A(1)(b), there 
was on balance a public interest in 
the disclosure of the document. This 
issue is not determined by saying 
that it is the actions of legislatures 
that are being objected to by certain 
members of the public and that ‘there 
was no public interest in the discus­
sions of the Council’. The Tribunal 
seems here to be confusing the bal­
ancing of the public interest factors 
for and against disclosure with the 
question whether the public is actu­
ally interested in something. There 
was no reference by the Tribunal to 
any public interest factor favouring 
disclosure, such as the light the infor­
mation may have shed on legislative 
actions. The Tribunal could only 
have assessed the pro-disclosure 
public interest claims by reference to 
the contents of the document itself. 
Compare the Tribunal’s decision to 
release minutes, though not a verba­
tim transcript, of the Australian Edu­
cational Council (AEC), a council 
consisting of Commonwealth, State 
and Territory Education Ministers, in 
Re Bracken (above), where the Tri­
bunal said there was a strong and 
legitimate public interest in disclo­
sure of the reasons for a decision of 
the AEC. Note also that the practice 
of making a verbatim transcript had 
since been abandoned, so that 
(apart from the question of specific 
contents) disclosure might not have 
affected preparedness to speak  
frankly in the future.
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