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‘… the principle of open justice – is 
one of the most pervasive axioms 
of the administration of justice in 
our legal system. It informs and 
energises the most fundamental 
aspects of our procedure and is 
the origin, in whole or in part, of 
numerous substantive rules.’1

A Decade of Contempt and the Media: 
Ensuring That Justice Must Be Seen to be Done
Katherine Giles, Senior Associate at MinterEllison, discusses the previous decade in contempt 
law and where the 20s might take us.

‘Our society has adapted and 
embraced the vast change that 
social media and technology 
have caused, but our media laws 
have not. The limited ability of 
our defamation and suppression 
order regimes to respond to the 
disruption has received much 
attention over the past year. 
Action is needed. Not mere 
tinkering at the edges, but reform 
that seeks to restore a balance 
between protecting reputations 
and freedom of speech.’
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at the highest level of principle.’ 

Fairfax Digital 
Australia and New Zealand Pty 
Ltd v Ibrahim 

‘overreach’ the scope of 
the order is inherently suspect to the 
extent that it seeks to prevent the 
whole population of Australia having 
access to the offending material, 
at least for a period, in order to 
prevent possible access by a juror 
or member of the jury panel for a 
particular case.’ 

‘convenient, reasonable or sensible… 

or that would serve some notion of 
the public interest’

‘an order will fail 
the necessity test if it is futile… [a]s 
a matter of construction, that which 
is ineffective cannot be described 
as “necessary”’

Court and Suppression and 
Non-publication Orders Act 2010 

DPP (Cth) v Besim; DPP 
(Cth) v MHK (No 2)

The Australian 
‘Judiciary 

‘Light on Terrorism’

Besim MHK 

‘fundamentally wrong’
‘regrettable 

and aggravated the contempt’

‘Given that the court’s decisions in 
both cases were pending, the court 
is concerned that the attributed 
statements were impermissible at 
law and improperly made in an 

its decision or decisions. Further, 
the court is concerned that some 

of the statements purported to 
scandalise the court. That is by 
being calculated to improperly 

the administration of justice in this 
state in respect of the disposition 
of the appeals that the court has 
presently under consideration.

The court was further concerned 
that the attributed statements 
were made by three ministers of 
the Crown. The statements on 
their face:

• fail to respect the doctrine of 
separation of powers;

• breach the principle of sub 
judice; and

understanding of the 
importance to our democracy 
of the independence of the 
judiciary from the political 
arms of government.’
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ALRC

7
VLRC) 

the Judicial Proceedings Report 
Act 1958 

‘the lack of certainty 
and clarity in the common law of 
contempt of court, and the effect 
that uncertainty on the proper and 
effective administration of justice 

the courts.’8

9 
‘At its core, 

this issue involves striking the 
right balance between open justice 

including the public interest in 
court reporting, and the right of the 
individual to a fair trial.’ 

‘are amongst the best trained and 
respected in the world and informed 
reporting of our legal system 

judiciary and the courts.’ 

7 Submissions were received by the Legal Services Commission of South Australia, Law Council of Australia, Office of the Director of Public Prosecutions (NSW), 
International Commission of Jurists Victoria, Ms Melville Miranda and Mr Dominic Kanak.

8 Victorian Law Reform Commission, Contempt of Court: Consultation Paper (2019) [2.42].
9 https://www.lawcouncil.asn.au/media/media-releases/law-council-calls-for-alrc-review-of-suppression-orders-uniformity-across-jurisdictions
10 Tasmania Law Reform Institute (TLRI), Final Report No. 30, Jurors, Social Media and the Right of an Accused to a Fair Trial ( January 2020).

Katherine Giles is a Senior Associate at 
MinterEllison specialising in intellectual 
property, entertainment and media 
law, and prior to this was a Senior 
Lawyer at the ABC. She is also the 
Treasurer of CAMLA, an active Arts 
Law Centre of Australia volunteer, and 
a teaching fellow in the Law Faculty at 
the University of New South Wales.


